. WHEREIN 


All the CASES that have yet been printed in 


any of our Law Books or Trials, and that in] 


any wiſe relate to Points of EviDENCE, are 


colle&ted and methodically digeſted under their 


proper Heads, v7z. 


[. Of Evidence in general. | »VIII..Of Evidence in Actions 
II. Of Witneſſes in general. on the Caſe for Words, 
[IT. Of Witneſſes | that are || malicious Tnditments, & 
| infamous. HF IX. Of Evidence in Actions 
IV. Of Witneſſes that are of Debt. 
intereſted in the Event of || X. Of Evidence in Adfons 
the Cauſe. of Treſpaſs. 
V. Of written Evidence. 1] XI. Of Evidence in divers 
VI. Of Evidence on the Actions. 


Gererzal Ifſue. XII. Of Evidence in Pleas 
VII. Of Fvidence in Actions | of the Crown and Crimi- 
on the Caſe on Promiſes. | nal Cates. 


With Neceſſary T A BL E $ to the Whole. 


The Third Edition Correted, and Enlarged with}, 


many Additions, and brought down to this ime, | 


— 


| 7 ES RE 547. 


In the SAVOY: 


Printed by E. and R. NuTT, and R. Gos1.186, (Aſſigns of 
E. Sayer, Eq;) «for BB, Golling, at the Crown and Mitre, 
againſt aan in Fleet-Street. M.ncc.xxx1x. 
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PREFACE. 


'T is probable there are very few that 
are not already perſuaded that the Sub- 
ject of the following Sheets is a Learn- 


| ing of great Uie. to all that are, or | 
would be, concerned in the Practice of the. 


Law: My Lord Coke 1s very expreſs; for 


ſpeaking of it in his Firft Inſtitute, p. 283. 


he ſays, it is a Learning neceſlary to be 


known, for that the Loſs of moſt Canſes de- 


pendeth thereon; and indeed, it what Evi- 


dence will maintain a Declaration or Plea, 
what may, and what may not be given in 
Evidence on the General Iflue, be unknown, 
how is it poſſible to avoid committing many 
Errors in the proſecuting, defending and 
trying Cauſes? On the Circuit moſt other 
Points of Law being remitted to a more ſo- 
lemn Determination in the Courts of J/eſt- 
mMinſter-Hall; a Collection of this Nature 
does not only ſeem to be uſeful, but alfo the 
only Thing neceſlary. It was for theſe Rea- 
ſons that the enſuing Collection was made, 
wy | there 


3+ 


| 


” T he Preface. 


there being nothing of this Nature extant be- - 


| fides the 11th Chapter of a Book entituled, 
Trials per Pais, which is very defective, 


there being many Books publiſhed ſince, and 


a great Number of good Caſes then in Print 


omitted; beſides the Author of that Book 


hath conſtantly given us the Senfe of the 
Books, whence he made his ColleRions, in 
his own Words, which are often obſcure; and 
ſometimes unwarranted by the Books them- 


ſelves; and he always conceals the Names | 


of the Reports where the Caſes are extant, 
which are the only Authority in ſuch Caſes; 
and ſurely none think that Author's Book to 
| be ſo; then the Method is very confuſed, 
and many Caſes are twice printed in diffe- 
rent Places, nay ſome three "Times. 


After what hath been faid of that Book, 


no doubt the Reader will expe& ſome Ac- 
count of the Method that hath been ob- 
ſerved in the enſuing Saects, which is as 


' follows: Firſt, The Caſes out of the Eng- 


liſh Books are ſet down in the very Words |. 


"of the Books; thoſe out of the French are 
for Conformity ſake tranſlated verbally : It 
was thought convenient to preſerve the ve- 


ry Words of the Book, firſt, becauſe my 


Lord Bacon, ſpeaking of a Recompilement 


of our Laws, ſays, The Words of the Au- 


thors and Books of Authority ought as much 
as poſſible to be preſerved. 2dly, As was 
{aid before, it being ſuppoſed this Book 


might 


' 
| 


| 


. The Preface. PF 
might be of Uſe on the Circuit, where a 
Study of Books can never be at Hand, the 
Caſes here printed being in the very Words 
of the ſeveral Books whence they are cited, 
they are of the ſame Authority as the Books 
themſelves, which an Abridgment of them 
could not be; therefore a Caſe or 'Two, which 
were abridged, are printed in the Jtaliar 
Character, that they might be diſtinguiſhed 
by the Reader, who, it is hoped, will ex- 
cuſe the Poorneſs and Obſcurity of the Ex- 
preſſion, which is obvious in the Quotations 
out of Clayton's, Keble's, and ſome other 
Reports, which was ſuftered for his Sake, be- 


- cauſe that was thought more for his Service, 


than to leave him in doubt, whether the 
Colle&or, by mending the Engl:;/h, had not 
corrupted the Scnſe: Befides, why ſhould the 
Reader be more offended with Barbariſms 
here, than in the Books themſelves « When 
Caſes occurred in our Books which contradict 
one another, or are not Law, both which 
| have happened ſometimes, they are however 
printed here, that the Reader may uſe his 
__ own Judgment. | 

It is a common Thing to find the ſame 
Caſe reported in ſeveral ' Books, ſometimes 
with the Reſolution of the ſame Point, 
ſometimes without; this the Reader will 
find denoted by F. C. for the ſame Caſe; 
and when the ſame Point does not occur, 


A 3 he 


vi | The Preface. 


he'will find $. C. 7. S. P. which he'll read 
the Same Caſe, not the Same Point. 

If the ſame. Point be refolved in ſeveral 
Caſes, than which nothing is more frequent, 
that the Book might anſwer its Title, and 
at one View ſhew the Reader all. the Reſo- 
lutions that are extant in our Books on 
Points of Evidence; that Caſe is here print- 
ed which was judged to be beſt, and Refe- 
rences added to the other Books in which the 
ſame Point 1s reſolved; ſo that the Reader 
' will underſtand that he hath the Words of 
the Books firſt cited, and the Senſe of thoſe 
that follow ; only in four or five Caſes, the 
Point being clear, and the Authorities that 
might be added being extremely numerous, 
ſome have been omitted, and then the Quo; 
tations conclude always with an Ge. | 
| No one with Reaſon can aſflert, that a 
Colle&ion out of above a hundred Books, 
and about a thouſand Caſes, ſhall be exempt 
from Defects; all the Collector defires is, that 
if no Title of the Law (and Colle&ions have 
been publiſhed on almoſt all) has been treat- 
ed with more Care, or greater Exactneſs, 


he may eſcape Cenſure ; and if any has, he 
claims no Favour. 


The 


The Nath 3 of the AUTHORS that 
are Cited in the following Book, with ſuch . 
Abbreviations as are uſed for their Names, 


Mb; --. fob 
1, 2 And. 


Ben, 

Bro, A. 

2, 2 BY0.-- - 
I, 2, 3 Bul. 


C. in L. &9 Eg. 
C. Temp. Holt 
Cart. 

_ Carth. 

Clay. 

I, 2, &c. Co. 
Co. Lit. 


I, 2, 3 Cro. 


Dov, 


Aleyt's ER 
Anderſon's Reports, iſt, 24 Part, 


Benlo?s Reports. 
Brookes Abridgment 


Brownlow's Reports, 1ſt, 2d Part, - 
 Bulſtrod?'s Reports, 11t, 2d. 3d Part, 


Caſes in Law and Equity. 
Caſes in the Time of Holt, C. J. 
Carter's Reports. 

Carthew's Reports. 

Clayton's Reports. 


Coke's Reports, iſt, 2d, &c. Part. 


Sir Edward Coke's Commentary up= 
on Littleton. 

Firſt, 2d and 2d Vol. of Croke's Re- 

ports; and Note, That 1s here 
called the firſt Vol. which is firſt. 
in Time, and ſo of the 2d, and 
3 d. TS | ? | 

Cumberbach's Reports. 


| Daliſon's Reports. 


Davis's Reports. : 
Dyer's Reports of the laſt Edition, 
with new Caſes in the Margin. 
A 4 Far, 


Far. for 
Hitz. 


Fitzgib. 


Godb. 


Golas. 


_ "Har. 
Het: - 
5 Hob. 


Hut. 


T. Fon. 
W. Jon. 


2, 3, 4 Inſt. 
1,2, 2 Keb. 


Kel. 
Relynge. 


Ta, 


1,2, 3, 4 Leon, 


Ys eg #0 


Tit. 


Lucas R. 


Lit. 


Mar. 
b, 2 2, Sc; 


Moo. 
6, 7 M.C. 


No. 


viii ""_ of Authors cited; 


Farreſley $ Repo rts. 
Fitzherberts © "EN 
Fitzgibbon*s Reports. 


 Godbol!*s Reports. 


Goldsborough's Reports. 


Hardreſs's Reports. 
Hetley's Reports. 
Hobart's Reports. 
Hutton's Reports. 


Sir Thomas Jones's Reports. 
Sir William Fones's Reports. 
2d, 3d, 4th Inſtitute. 


Keebles Reports, 1, 2d, 3d Part. 
 Keilway's Reports. 


Kelynge's Reports. 


Latch's Reports. 


Leonards Reports, xt; 2, 39, 4th. 
Part. 


Levinz's Reports, 1ſt, 2d, 3d Part. 


Littleton*'s Reports. 


Lucas's Reports. 
Lutwich's Reports. 


Mearch's Reports. 


Modern Reports, iſt, 2d, &. 
Part. | 
Moor's Reports. 


Modern Caſes, 6th, and 7th Part. 


Noy's Reports. 
Oc. 


Names of Authors cited. ix 


Ow. for Ocven's Reports. 


Pat. Palmer's Reports. 

Ph: SE Commentaries. 
R.T.4. Reports Temp. Anne Regine. 
Ray. Raymond's Reports. 


1, 2, Rol. Ab. RolPs Abridgment, 1ſt, 2d Part, 
I, 2 Rol. Rep. Rolls Reports, 1it, 2d Part. 


_ Hav. SaviPs Reports. ; 
1, 2, 2 Salk, Salkeld's Reports, iſt, 2d, 3d Part. 
1, 2 Show, Showers Reports, iſt, and 2d Part. 


Sy. Styles Reports. 

I, 2 Sid. Sigerfin's Reports, ift, 2d Part. 
S kin, Skinner's Reports. 

St. Tri. State Trials. 


T. per Pais. Trials per pais. 


Yau.  Vaughar's Reports. 

1,2 Ven, FVenirifs Reports, iſt, 2d Part. 
Win, Winch's Reports. 

7. Yelvertow $ Reports. 

The Year Books. 


Several printed Trials, and Acts of Parliament, 
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OF THE 


Names of the Principal Caſes. 


—_ lt I" _ — —{Q _ _— 


—_— 


Wo 
Bbot werſus Chapman. 


Page 162 

Adams end Guile. 230 
Adams and Man. 207 
Agar wer/as Liſle, 177 
Aldbrook's Caſe. III 


Allen and Abraham. 263 
Allen and Chapman. 179 
Allen and Sprigwell. 189 
Altman werſus —<—-. 267 
Anonymus verſus Brown & 

alios. I12 
m———— Qerſus Co ation 

of London. * aka 67 


n—c—_— Vs Kelley. 29 


—— ard Peirxcy. 113 
CITITIICNE verſus Read and 
Clay. 200 


| Anderſon (Sir Henry) his Caſe. 


218 
Anderſon and Barſtoe. I 94 


Andrews (Phineas) his Caſe. 
235 


Arbuyh wer/us Colliſon. 208. 


Arden wer/us Goad. * 128 
Argoll wer/us Cheney. 102 


ht NE 


Arundel (Counteſs,) &c. & 


Lord Hunſdon,C&c. Page 115 
Aſcue werfus Sanderſon. 183 
Afhburnham ard Young. 195 
Atkins (Sir Robert) azd Lord 

Brounker. 81 


Atkins wer/us Hale. 250 


Atkinſon and Champion, 77 
Audley (Lord) his Caſe. 55 
Ayre and Blackwell, . 167 


B. 

Backwell and Litcot. 137. 
Baines's Ca/e. 169 
Baker and Cook. 66 
Baldwin wer/us Cole. 180 
Banker's Cafe. 60 
Baraclough's Caſe. 210 
Barber and Caſe. 162 
\Barley's Caſe. 114 
Barſtoe wer/us Anderſon. 194. 
Baſpole's Caſe. 95 
Baſpole and Rex. 121 
Baſs wer/us Smith. 169 
Baſſet and Sippora. 234 
Bath (Earl) verſus Batterſea. 

109 


Bath 


, 


AX 


Names of the principal Caſes. 


Bath (Earl) and Pride. Page 258 
Baxter and Cramfield wer ſus 


- Seux. 135 
| Bayly and Gatford, 200 
Beal and Taylor. 194. 
Bean and Jones. 77 
Beckford wer/us Clark. 162 
Bedford and Cope. 6 
Beckwith ver/us Elſey. 177 
Beckrow's Cafe. 102 
Bell and Howard. _ 64 
Bennet wer/us Hartford Hun- 
dred. Fl, 70 
Beniſon and Rex. 47 
Bennus wer/us Guyldley. 156 
Barnardiſton azd Miles. 107, 
| + 108 
Berry's Cafe. -- 224 
Berry wver/us Wheeler. 256 
Betſworth wer/us Betſworth, 
125 
Beverley Corporation. 91 
Biggin's Caſe. 39 
Birch wer/as Wilſon. 142 
- Bird wer/us Burd. 185 
Birt and Strode. 124 
Biſhop and Peers. _ 202 
Blackham's Caſe. +126 
Blackwell wer/us Eyre. 167 


Bladwell ver /us Slegin. 19 


Blainkeld wer/us March. 138 
Blake wer/us Page. 1.20 
Bland wer/us Haſlerig. I71, 
Bland wer/as Tenant. 160 
Blesby's Cafe. I59. 
Blower wver/us Ketchmere. 114 
Blunt wver/us Ward, I41 
Bocknam and Rex. 279 
Bean and Jones. 77 
Bojun ard Fitzharris. I72 


Bolton wer/us Thompſon. 222 
Bond wer/us Green. * 


208 
Bond wer/us Richardſon. 204 
Booth wer/us Jenkinſon. 235 
Boothby and Lee. 134 
Bourcher and Derby. 156 | 


Boreman @xd Paynter, Page 159 
Bowles wer/zs Broadhead, 8g, 
248 
Boyer and Tantulter. 85 
Bray and King. x64 
Breedon's Ca/e. 116 
Bredon wer/as Gill. 121 
Brents wer/us Mico. 73 
Brereton and 'Tatam. 61 
Brett wer/zs Brett. 127 
Brett and Gilbert. '205, 206 
Brett wver/us Ward. 134 
Brian wver/us Trundle. 101 
Brodridge and Holditch, 168 
Brograve and Snelgar. 190 
Brooks wer/us Smith. I57 
Brooks and Harding. 228 
Brounker (Lord) wer/#s Sir Ro- 
bert Atkins. 81 
Brown's Cafe. 54, 11T 


Brown wer/us Craſhaw. 38, 4o 


Brown wer/us Brokes. 264 
Brown wer/us Hodges. 140 
Brown and Moor. 189 
Brown wer/us Purchaſe. 210 
Browning ard Johnſon. 175 
Bruen wer/us Roe, 177 
-Brumwiche's Caſe. 116 


Buckeridge and Rex, &c. 69 
Bucknall ad Manning. 203 


 Bukefaſt (Abbot) wer/us Hor- 


will. 245 
Burgeſle's Caſe. 279 
Burleigh wver/us Child. 247 
Burraſton a4 Herbert. 8 
Burrough wer/us Perkins. 126 
Burrough and Sanders. 227 
Buſhel's Caſe, in Vaughan. 

3, 4, 16 

Buſhel wer/us Paſmore. 204 
C. 

Cage and Harriſon, 167 

Caly wer/us Fiſher. 260 


Carnage wer/us Reginam. 273 
Carter 
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oe - oP F 
_ wm dog 2640: - 


00 VRoemt a3, wa. A ER were ee > x - PI. - "yy 
” . hel 
*, 


ATAB Lt of the 


Carter ard Davis adv. Regis. 


FY  Page45 | 
Carter and Lord Dorſett. 66 
Carter and Kemp. 220 
Caſe wer/us Barber. 162 
Caſtle and 'Trowell. 122 
Caſftlemain & Rex. 39 
Catline ver/#s Pidgeon. 28 
Celier and Rex. "4% 
Chalkill and Eden. 126 
Chamberlain verſus Stanton. 
201 
| Champion werſus Atkinſon. 77 
Chapman and Abbot. 162 
Chapman wer/#s Allen. 179 
Chapman ard Regina. 284 
Charnock's Trial. 272 
Chaſe wer/us Holdwich. 200 
Cheney and Argoll. 102 
Cheney and Combes. 181 
Cheny ver/us Haws. 161 
Cheny wer/us Smith. 252 
Chicheſter and Phillips. 127 


Chicheſter (Biſhop) and Strod- 


wick. 229 
Child's Caſe. 164 

- Child and Burleigh. 247 
Clark and Beckford. 162 

_ Clark and Ifaac. 176 
_ Clark ver/us Martin. 242 
Clayton wer/uzs Spencer. 207 
Cleaveland & Rex. 73 
Coakes and Sir Francis Forteſ(- 
"ne. - | 110 
Colcheſter (Civ.) werſas Civ. 

| ndon 182 
Cole and Baldwin. 180 
Cole wver/us Delawn. 212 
Collet and Whitaker. 183. 
Callins and Oliver. 248 
Collifon and Arbuyh. 208 


Collingwood and Ramſey. 219 


Combs wer/us Mayo. 32, 103 | 
Combs wer/rs Cheny. 181 

- Combe and Fryer. 135 
Conſtable's Ca/se, | 189, 190 | 


Cook werſus Baker. | Page 66 


; Cook and Fountain. 6r 
Cook wer/us 'Thomas. 110 
Cook and Violet. £7 
| Coomes wer/us Denn, J 16 
. Coot and Winkfield. 173 
Cope wer/us Bedford. — 
Copeney wer/us Phelps. 126 
- Corridon wer/us Devoe. 184. 
Cory, Oc. and Lutterel. 181 
' Cotelworth & Regina. 279 
 Cotewell's Cafe. 256 
Coulter ard Ireland. 208 
Covert werſus Lennard. 259 
Cox wer/us Copping. 133 
Cragg verſus Norfolk. 98 
Crane and Dean. 170 
Craſhaw and Brown. 38, 40 
Crawley and Dillon. 286 
Creſwick's Caſe. 6x 
Cropley and Reve. 158 
Crosby & Rex. 42 
Croſs and Gay. 190 
Croſs and Matthews. 196 
Crouch wer/us Drury. 129 
Crowdall and Millner. 163 


Cuddington and Wilkins. 38,40 
Cullins's Cafe. 28 


Currier and Counteſs of Pem- 
broke. 


109, 113 

Cuttler and Snow, &c. 91 
| Cutts verſus Pickering. 8& 

D-- 

| Dalſon wer/as Moulin. 268 
Danges and Pateſon. 268. 
Danvers and Rogers 210 
Darby wer/as Bourcher. 156 
Davenant and Tapper. ' 159 
Davis and Carter adv. Re- 
B15. | 45 
Davis and Haywood. 225 
Davis and Staniſon. 103 
Dauler and Knight. 84. 
Dawſon and Walker, 218 


Dawbie's 


Names of the Principal Caſes. 


' Dawbie's Caſe. Page 116 
[Dawſon and Rex. 41 
Dealton and Tarling. 184 
Dean wer/us Crane. 170 
Dean wver/us Harrington. 247 
Dean and Mildmay. 128, 227 


Death and Gold. 6 


Delawn and Cole. 212 
Denne and Coomes. 1 36 
Dennis wer/us St. John. 200 
Demy wver/us Norris. 161 
Devoe wer/us Coridon. 184 
Dierſly ver;zs Nevil. 221 


Digby (Lord) and Earl of 


Shaftsbury. --x6::] 
Dillon wer/us Crawley. 286 
Dixon and Lindley. 262 
Dod wer/as Monger. I91 
Domingo Franca's Caſe. 254 


Dorſet (Lord) wer/us Carter, 66 
Dowdal's Cafe. | 5 
Dowman's Caſe. - 4 
Downs ard Goulſton. 77 
Down wer/us Shamſhee. 237 


Downs ver/us Skrimſhaw. 238, | 


239 
Draper wver/us Gapper. 220 
_ Droitwich (Burgeſles) and Stay- 
ner. 81 
Drury and Crouch, 129 
Drury and Woller. 176 
Duke wer/us Ventris. 91 
Pune and Terrill. 212 
Dutton and Colt. 58 
E, 
Eaſon wer/us Newman. 176 
Eden wer/us Chalkill. 126 
Edwards and Saunders. 173 
Edwards wer/s Thompſon. 169 
Edwards ard Treil. 158 
Eggleſton wer/us Speke. 107 
Eggleſton arq Kenrig. 186 
Elliot's Caſe. 200 
Elſey and Beckwith. 177 


| Gapper wer/us Draper. 220 
| Gardiner 


Emerſon and Kirby. © Page 16g | 


Enfield ver/as Hill. 68 + 
Evans ver/aus Herbert. 107 
Evans and Petty. 264 


| Exeter (Dean and Chapter) 


verſus Trewinard. 


nn 

Eyre and Blackwell, 167 

F, 
Farmingham and Hewet. 172 
Farthing and Vicary. 134 

Farrington wer/us Lee. I;s 

Fawcett and Page. ' 126 

Field & Rex. | 30 

Fenwick and Holt and Jackſon. 

| .110 

Fezas & Rex & Reg. 54 


Fine (Sir Henry) his Caſe, 37 


Fiſher and Caly. 260 - 
Fits wer/us Freeſtone. 16r 
Fitzherbert wer/us Hind, 213 
Fitzharris ver/us Bojun. 172 


Fitz verſus Smallbrook. 


2 
Ford wer/us Gray. 101,11 wats 
Ford wver/us Hopkins. 241 
Ford & Rex. 36, 44, 189 
Forteſcue and Coakes, 110 
Foſter verſus Fountain, 261 
Folter and Price, 253 
Foſter and Rex. 130 
Fountain ver/u#s Cook. 61 
Foy wer/us Liſter. 123 
Frankland wer ſus Savil. 29 


Frankland ver/as Walker. 160 


| Frankwel & Rex. 136 
French and Tilford. 197 
Friend and Shotter. g 
Fryer ver/us Combe. 135 
Fuller and Fotch. I21 

| Fulwood's Ca/e. 54 
G. 
Gallaway werfus Suſach. 163 
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Gardiner wer ſus Norman. Page | 


259 | 
Garrett wer /us Lifter. 103 
Garron and Ladd. 78 
Garth ver/as Mois. 268 
Gary ard Wilſon. 47. 
Gatford wer/us Bayly. 200 
Gateward's Caſe. . 86 
Gawdy and Vaſt. 215 
Gay wer/us Croſs. 190 
George werſus Peirce. 76 
Gerrard ad Stephens. 64 
Gery ver/as Hopkins. 133 
Gill 2:4 Breedon. 121 
Gilbert and Brett. 205, 206 
Gilbert and Seaton. 159 
Girlington wver/us Pitfield. 174. 
Gladell's Ca/e. - 219 
Goad and Arden. 128 
Goddard wer/us Smith. 176 
Gold wer/us Death. 6 
Gold aud Mayor and Common- 

__ alty of London. 68 | 
Goodier wer/us Smith. 122 
Goodman wer/us Gore. 249 
Goodwin wer/us Welch and 

'Over. 231 
Gore and Hicks. 74 
Goulſton wer/us Downs. #77 
Gower wer/us Wilkinſon. 167 
Gary and Wilſon. 47 

Green wer/ſus Proud. go 
Green a»d Bond. 208 
Greep & Rex. 44 
Gregory wer/us Hill. 265 
Greve and Grathook werſus 

Turnſtall. 63 

Grey (Lord) and Ford. 101, 
164 


Grigg (Mary) her Caſs, +56 
Grithn ver/us Stanhope. Bg 
Gubbon and Stone. 


102 
Guildley and Bennus. 156 
Guilliams & Ux wer/us Hulie 
* & Us." 18 
Guiſe ver/us Adams. 230 | 


I 


Gulford verſus Gainsford. Page 


235 
Guy wer/us Rand. 250 
Gwin and Olive. 89 
UH. 
Hale and Atkins, 250 
Hamoend wer/us Taylor. 142 
Hambden's Trzal. 271 
Hamſon and Pettywere. 186 
Hancock and Smith. 65 
Hankeys and Jennings. 60 
Hargave's Ca/{. 167 
Harning's Caſe. 74 
Harding wer/us Brooks, 228. 
Hardy and Marlain. 197 
Hardcaſtle wer/#us Lockwood, 
23 

Harriſon verſe Cage. 167 
Harris and Manwood. 200 - 
Harrington wer/us Dean. 247 
Hartford (Hundred) and Ben- 

net. 51, 70 
Harwich wer/us Twells. 65g 
Haws and Cheney. 161 
Haſlerig and Bland. 171 
Haydon wer/ſus Ibgrave. 4, 249 
Hayens wer/us Rogers. $73: 
Haywood and Nichols. 202 
Haywood wer/as Davis. 225 
Hebden and Rutter. 39 
Hedges and Brown. 140 
Hems wer/us Stroud. 255 


Hendricſon and Martin. 50 


Herbert wer/us Evans. 107 
Herbert wver/us Tuckall. 135 
Hern wer/as Nichols. 275 
Heſton*s Cafe. 39, 40 


Hewit wver/us Farmingham. 172 


Heylin verſus Haſtings, 170 
Hicks wer/zs Gore. 74 
Hill ad Enfield. 3 
Hill 2:4 Gregory. 205 
Hill and Hawks. 182 
Hill az Sibile. 


Names of the Principal Caſes. 


Hind anil pp 3g "<A Page 213 


Hingen wer/us Pain. Wis 
Hi —_ and Lenthall. 215 
Hitchcock*s Caſe. 78 
Hitchcock and Smith. + 155 
Hodges and Brown. 140 
Hogflen and Maſon. . 52 
Holditch wer/us Brodridge. 168 
_ Hold{worth's Caſe. 178 
Holdwich wer/us Chaſe. 200 
Holt (Do&or) wer/zs Sqreds. 
103 
Hopkins and Ford. 241 
Hopkins wer/us Gery. 133 
Horton and Moreton. 1100 
Horwood's Caſe. 


| 277 

Horwill and Buckfaft Abbot 
245 

Hornſey (Inhabitants) & Rex. 


285 

Hoſier and Osburn. 199 

. _ Howard wer/us Bell. 64 

Howard verſus Tremain. 113, 

ang” 

Huet and Overies. 60 
Humphries and Payton. 63 


Hundred of Wallington and 
Oliver. 


Hungerford and Speak. K+ | 
Hunſdon (Lord) ard Lord 
__ Howard, &c<. 115, 
Hunſon and Minors. 222 
Huſſey wer/us Jacob. 139. 
Hutchins and Stamp. 208 ' 
Hutchins adv. Regis. 279 
T. 
Jacob and Huſley, 139 
Jackſon and Fenwick and 
Holt. 11O 
James and Rex. 121, 283 


Jay wer/as Rider. 72 


Ibgrave wer/us Heydon. 4, 2 
Jefterie's Trial. * I 


Jn and Booth, 235 


{ Jenkinſon vers Porn. Page 1 59. 
| Jennings verſus Hankeys, | 60 
Jermin wer/us Lucas. . +160 
Jeſaites Trial. 275 
Jolines verſus Williams. 28 3 
Johnſon wer/us Browning. 175 
Johnſon ver/zs May. i16r 

Johnſon. az4 Nelthorp. 97 
Johnſon wer/us Rawlex. 172% 
Jones wer/us Bean. » 77 


Jones wer/us, Randal. 
Jones and 'The Wardens 


Company of Sadlers. 65 
Joyner wver/as Medlicot. 104. 
Ipſwich (Town) zts Caſe. 64 
Ireland's Ca/e. 209 
Ireland wer/us Coulter. 208 
aac verſus Clark. 176 
Jurdain ver/us Steer. 254 

K, 

Kelly and 29 
Kemp wer/us Carter. 2 

Kenrig wver/us Eggleſton. 1 80 
Ketchmere and Blower. 114 
Kirby wer/as Emerſon. 165 
Knight verſus Dauler. 34. 
Lad werſus Garron. 78 
Lane wer/us Pledall. 20T 


Langford wer/us Adminiſtrator 
of Tyler. 


I 
Langhorn's Trial. 269, = 
Langhorn wer/us Merry. 255 


Langſtone and Robely. 16 
Lawrence and Pawlett. 


2 
Layfield's Caſe. 83, 99, 64 
Layfield the Banker's Cafe. 139 
Lee verſus Boothby. I 34 
Lee and Farrington. 55 
Lee wer/us Norris. 261 
Lenthall azd Rex. 78 

| Lenthall and Hinton. 
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Lennard and Covert. Page 259 

Lincoln werfus Parr. FL 

may” yo (Lady) verſus Lin 
Lord 


Lindſey verſus Dixon. 262 


Linley's Cafe. 159 
| Linley and Tempeſt. 187 
Laſle and Agar. 177 
Liſtar and Foy. 123 


Liſter ver/us Garrett. 103 
Litcot and Bakewell. 137 


. Lloid wer/as Pollard. 257 


Lluellin and Vandeveld. 29 
Loader werſus Samwell, &c. 
Lock wer/us Norborn. 92 


Lockwood and Hardcaſtle. 2 y4 6 | 


Lodge's Cafe. 
London (City) & Rex. 6, 
67, &c. 
London (City) zts Caſe. 68 
London (City) and Colcheſter 
City. 182 
Lovelace werſus Reignolds. 228 
Loyd werſus Pollard. 255 


Lucas and Jermin. 160 
Lutterell wer/us Reynall, 'Tur- 
berville end Cory. 181 


 Lynnett wer/us Wood. 1383 


Lyſter and 'Thornton. 237 
M. 


| Mackartney adv. Regin. 273 


Maddiſon and Thurle. 85, 99 


Madox and Pitman, 131 
Man wer/us Adams. 207 
Mancheſter (Lord) his Cafe. 

103 


Manning werſus Bucknall. 203 
Mantle wer/us Wallington. 254 
Manwood wer/aus Harris. 200 
March ard Blainfield. 138 
Marrat wer/us Sly. 122 
Martin and Clark. 242 
Martin ver/us Hendrickſon. 50 


Marlaine verſus Hardy. 197" 


I 


| Maſcue werfus Shepherd. Page | 


219 


| Maſon ver/aus Hogſden. 52 
pg | 


Matthews wer/zs Croſs. 196 
May and Johnſon. 161 - 
Mayo and Combes. 32, 103 
Mayor and Commonalty of 

London wer/zs Gold. 69 
Medlicot wer/us Joyner. 104. 


Meere wer/#s Sands. 227 
Merry and Langhorn. 255 
Mico and Brents. T3 


Michael wer/as Stockwith. 202 
Middleton and Spark. 79 
Miles wer/us Barnardiſton. 107, 

108 
Millner wer/us Crowdall. 163 
Mildmay wer/us Dean. 128, 


| 227, 
Minors wer/us Hunſon. 222 
Mohun (Lord) bis Trial. 271 
Mois and Garth. 268 
Monger and Dod. 191 
Moor wer/us Brown. 18 
Mordant (Lord) werfus Lo 
Peterborough. 105 
Moreton werjus Horton and 
Thorner. 100 


Moulin wver/aus Dalſon. 268 
Montague (Earl of) wer/us Lord 
Preſton. Fe v4 161 


N, 


Negus ver/us Reynal. 100 
Nelthorp wer/us Johnſon. g7_ 


Nevil and Dierlly. 221 
Newman and Eaſon. 176 
Newſom's Cafe. 1 67 
Nichols wer/zs Haywood. 202 
Nichols and Hem. 275 
Nichols ad Sanderſon. 206 
Noel wer/us Sands. 227 
| Noel wer/us Wells. 128 
Norborn and Lock. 92 
Narfolk and Cragg. 98 


Nortgis 


0 
. 


Norris and Demy. Page 161 
Norman and Gardiner. 259 
Norwich (City) &c. and Rex. 


279, 280 
Norris and Lee. 261 
 Nowel (Sir Maxtin}) 4is Cafe. 
| | 110 


Nurſe and Turner. 122 
pw 

' Oats's Trial. 269, 270, 275 
Oliver ver/us Twin. 89 


Oliver ver/us Collins. 248 


Oliver ver/us Hundred of Wal- 


lington. 71 
Oneby's Caſe. 7. 
Oſbourne wer/us Hoſfier. 199 
Overy and Huets. 60 
Oxenden and Penrice. 62 
Oxford Univerſity. 286 

P. £3 


Page wer/us Fawcet. 126 
| Page and Blake. _ 29 
Paget verſus Whitchurch. 135 
Pain and Rex, 6, 118, 277 


Pain and Hingen. 213 
Painter wer/us Boreman. 159 
| Parker and Scavage. 258 


. Parker and Stillinfleet. 130 
Parker and Gibſon werſus Te- 


nant. ZOI 
Parr and Lincoln. I55 

_ Parris's Cafe. 57 
Paſmore and Buſhel. 204 


Pateſon and Danges. 268 
Pawlett wer/us Lawrence. 233 
ayton wver/us Humphreys. 63 


Peers verſus Biſhop. 202 


Peirce and George. 76 
Peircy verſus Pembroke (Coun- 
teſs of) and Currier and Ruſh- 
worth . | | IO9, 
| "73 


Names of the Principal Caſes. > 


- 


"i 


| Pembroke (Counteſs) and Ruſh- 

| worth, &c. Page 109, 113 

Penrice a#d Oxenden.. 62 

Perkins and Burrough. 126 

Perkins and Perkins. 210 
Peterborough (Lord) wer/us. 

| Lord Mordant. 105 

Petit a/ Speak wer/us Eggle- 

ſton. 107 

| 1 Petty wer/us Evans. 264 


| Pettywere wer/as Hamſon. 186 


Phelps and Copeney. 126 
Philips ver/us Chicheſter. 127 


| Philips and Snow. | 106 
Pickering and Cutts.  * 80 
Pidgeon and Catline. 30. 
Pigot's Ca/e. 200 


| Pindar's Caſe. 83 : 
Pindar and Wright. 84, 89 
Pitfield and Gurlington.- 174 


Pitman wer/us Madox. 1.34 
Pledall and Pledall. 261 

| Pledall and Lane. 201 
Plimton's Caſe. 205 


Plowden and Plowden. 233 
Plumpton wer/#s Robinſon. 1 36 


Poins and Wheeler. 194 
Pollard and Lloyd. 256 
Pope wer/us Skinner. 265 
Porn and Jenkinſon. 159 


Potter wver/us Pearſon. 242 - 
Povey & Rex. | 57 
Powell (Sir Edward) his Cafe. 

41 
Pratt and Price. 214 
Preſton (Lord) his Caſe. 18 
Preſton (Lord) and The Earl 


of Montague. I 61 
Price and Pratt, 214 
Price wer/us Torrington (Earl.) 


Fe 131 
Price wver/us Foſter. 26, 253 
Pride ver/#s Earl of Bath. 258 


Prodger's Cafe. 267 
| Proud and Green. go 
a _ Prynn 


| Read and Clay. 
 Reignolds ard Lovelace, 228 
Reſcous wer/as Williams. 75 
_Reve wer/ſus Croply. I58 
Rex wer/us Arundel (Counteſs) 


2 <Dy 42. 
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Prynn, Burton, Ec. their Caſe. | 


Page 48 


| Purchaſe and Brown. 210 


Q 
Queen wer ſus Carnage & aÞP 


#73 

© ————— verſus Carter. | 299 
— verſus Mackartney. 273 

R. 

Ramfſden's Gaſe.'- . 165 
Rand and Guy, -..:"BFO 

Randall and Jones, _ 224 

Rawlin's Caſe. 225 

Rawlins and Smith. 70, 101 
;Rawlex and Johnſon. 172 


Read {Sir 'Thomas) his Cay: 


_ 


.115. Baſpole\121. Bent- 
' ſon 47. Bocknam 279. 
Bray 164. - Brown 54. 
, Packeridan 69. Caſtlemain 
39. Celier 38. Chapman 
234. Cleaveland 73. Combes 
6. Coteſworth 279. Crof- 
Davis and Carter 
45. Dawſon 41. Field 30. 
 Fezas 54. Ford 36, 44, 
189. Foſter 130. Frank- 
well 136. Greepe 44. 
Counteſs Dowager of Arun- 
del and the Lord Howard 
115. Hutchins 279. James 
121, 283. [Inhabitants of 
 Hornley 285. Lenthall 78. 
London City) 66, 67, 68. 
Norwich {City) 280, Pain 


— 


© TIS 
-. 


| 


6, 118, 277. Paris 57. 
Povey & alios 57. Sewell 
61. Warden- + the Fleet. 
287. 

Reynall, &c. and Lutterel, 

| | 181 
Reynal and Negus. 100 
Richardſon's Ca/e. 226 
Richardſon wer/as Bond. 204. 
Rider ard Jay. 


72 
Robely wer/us Langſton. . 16 


Robinſon ard Lord Wharton. 


| T4 
Robinſon azd Plumpton. 136 
6 


Rodney wer/us Strode, 

Roe and Bruen. 177 
Rogers and Hayens. + hk 
Rogers and Rogers. 206 
Rogers wver/us Danvers, 210 
Rookebys Caſe. 177 
Rookwood's Trial. 271, 275 
Rofle's Caſe. 224. 
Row and Townſend. 69 
Rowland and Styart. 193 
Rouſe's Trzal. 160, 270 


Rouſe (Sir Thomas) his Caſe. 
160 

Ruſhworth, Ec. verſus Coun- 
tels of Pembroke, &c. 10 


_Ruflel (Lord) hzs Trial. 269 


Rutter verſus Hebden. 30 
S. 


Sackville and Shelley. 267 
; Sadlers Company werſ#s Jones- 


65 
Sadler wer/us Taylor, 219 
Saintjohn @nd Dennis. 200 


Sampſon wer/us Tothill. 32 
Samwell and Loader. 232 
Sanderſon and Aſcue. 183 
Sanderſon wer/as Nichols. 206 
Sanders wver/us Burrough. 227 
Sands ard Meere. ibid, 

Sands 


- 


Names 59y- the principal Caſes; 


Sands and Noel. Page 227 
Sarsfield wer/as Witherly. 139 


Sarum (Comes) werſus Sir Bro- 


| ket Spencer. 
Savage 4nd Turbervil. 
Saunders wer/us Edwards. 


125 


| 


230 
I73 | 


| Savil and Frankland. 29 

 Scavage werſus Parker, . 258 
Scott's Caſe. 209 
Searl and Searl. 72 
Searl wer/us Williams: 39 
Seaton wer/us Gilbert. 159 
Seckford and Wingheld. 196 
Seix, Baxter and Cramfield. 


135 
Sewell alas Beaus & Regina. 


59 
Shaftsbury (Earl) werjus Lord 


igby. 16 
Shelly wer/as Sackville, 207 
Shepherd and Maſcue. 219 
Sherrard and Wright. IO1 
Shotter wver/us Friend. 5 
Shumſhee and Down. 237 
Sibile ver/as' Hill. 196 
Sibley and Tuck. 78 
Sidney*s Trial. 270, 271 
Sippora wer/as Baſſet. 234 
Skinner and Pope. 205 
Skrimſhaw and Downs. 238, 

2 
Slatford and Thurfton. «7 
Slegin and Bladwell. 194 
Sly and Marret. 122 
Slyheld wer/zs Sybil. 197 
Small a4 Willoughby. 246 
Smallbrook and Fitz. 42 
Smallbrook and Wicks, ibid. 
Smartle wer/us Williams. 263 
Smith's Caſe. 56 
Smith ard Baſs. 169 
Smith ard Brooks. 157 
Smith and Cheney. 252 
Smith and Goddard. 176 
Smith and Goodier. I22 


Smith and Hancock, 


Smith verſus Hitchcock. Page 

155. 
Smith and Rawlins. 68, 101 
Sentlegar wer/us Brograve. 190 
Snow wer/us Cutler, &c. 91 


Snow wer/us Philips. __ 
Spark's Caſe. 254 
Spark wer/us Sir Hugh Mid- 

dleton. I 79 
Sparks and Watſon. 1 42, 217 

Speke and Eggleſton. 107 
Speak wver/as Hungerford. 246 
Spencer and Clayton. 207 
Spenſer and Com. Sarum. 125 
Sprigwell wer/us Allen. 189 
Stamp wer/as Hutchins. 208 
Stanhope and Griffin. 89 
Staniſon and Davis. 103 


Stanton ard Chamberlain. 201 
Steiner verſus The Burgeſles of 


 Draitwich. 31 
Stephens werſ/as Gerrard, 64. 
Stephen's Ca/e. 190 
Steer and Jurdain. 254. 
Stillingfleet ver/us Parker. 130 
Stockwith and Michael. 202 
Stone wer/us Gubbon. 102 
Strode and Birt. I 24. 
Strode and Rodney. 6 


Strode wver/us Dr. Holt. 17, 103 - 
Strodwick and The Biſhop of 


Chicheſter. 229 
Stroud and Hems. 255 
Styart wer/us Rowland. 193 
Suſach and Gallaway. 163 
Sybile and Slyhield. 197 

T. 

Tantulier and Boyer. 85 
Tapper wer/us Davenant. 159 
Tarling ad Dealton 134 
Tatam and Brereton. 61 
Taylor and Beal. 194 
Taylor and Hamond. 142 
Taylor and Sadler. 219 

a 2 Tempeſt 
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187, 2.211 
Tenant and Bland. 160 
Tenant wer/us Parker and Gib- 
| ſon, 201 
Terrill verſus Dune. 212 
Thatcher wer/us Waller. 116 
Thomas wer/us Cook. I1O 


Thompſon and Bolten. 222 


Thompſon and Edwards. 169 
'Thorner and Horton wer/us 

Moreton. 100 
Thornton wer/us yſter. 237 
Throgmorton and Walton. - 6 


Thurle verſus Madiſon. 85, 99 
| Waldron wer/us Ward. 79 


'T hurſton wer/us Slatford. 285 


'Tilford and French. '199 
Tilley's Cafe. 48,119 
'Tirrell's Caſe. 5O 


Tiffard and Wardoup. 166 
Tothill and Sampſon. 32 
'Foulſon and Wheeler. 256 
Torrington (Earl) and Price. 
131 
Townſend and Row. 69 
Tregott and T'ybbald. 52 
Treil ver/us Edwards. 158 


_ Tremain ver/as Howard. 113, 


118 

Trewinnard and Dean and 
Chapter of Exeter. 5 
Trice wver/us Pratt. 214 
Trowell wer/us Caſtle, I22 
Trundle and Brian. 101 


Tuarberville and Lutterel. 181 
 Turbervill ver fus Savage, 256 


Tuck wer/zs Sibley. 78 
Tuckall and Herbert. 135 
'Turner wer/us Nurſe. 122 


 Furnſtall and Grathooke. 63 
Tuthill ad Sampſon. "Yi 
*"T'wells and Harwich. 65 
 T'ybbald werſas Tregott. 
'Fyrringham and Vincent. 74 


ATABLE o the 
7 Tempeſt wer/us Linley. Page | 


V., 
Vandeveld and Lluellin. Page 


Vaſt ver/us Gawdy. 215 
Ventris and Duke. OL 
Vicary ver/as Farthing. 134 
Vincent and Tyrringham. 74 


Violet wer/us Cook. _ 214 
Uxbridge (Town) ts Caſe. 65 
| W. 
Wakeman's Tr:al. 276 


Walker wer/us Dawſon. 218 
Walker and Franklin. 160 
Waller ver/us Thatcher. 118. 
Wallington and Mantle. 254 


Wallington (Hundred) and 
Oliver. 71 
Walſingham's Cafe. 122 
Walton and Throgmorton. 6 
Ward and Brett. 134 
Ward and Blunt. I41 
Warden of the Fleet azv. Re- 


g15, 287 
Wardoup and Tiflard. 166 
Warner wver/us Wainsford. 138 
Wardens and Company of Sad- 

lers and Jones. - 
Watt's Caſe. 58 
| Watſon verſus Sparkes. 142, 


217 
Wells and Noell. 128 
Welch and Over and Goodwin. 
| 231 

\ Wharton wer/us Robinſon. 74 + 
Wheeler and Berry. 256 


Wheeler wer/us Poins. 194 
Wheeler and 'Toulſon. 255 
Whitaker and Collet. 184 
Whitchurch and Paget. 135 
Whitehead's Caſe. 388 
| Wicks and Smallbrook. 4'2 
| Wilkins 


= Wilkins and Cuddington. Page 


Wilkinſon and Gower. 
Williams and Reſcous. 
Williams and Searl. 
Williams and Smartle. 
Williams and Johnes. 
Willoughby and Small. 
Wilſon and Gary. 
Wilſon ard Birch. 
Wincop's Cafe. 
Winkfield 2:4 Coot. 


Witherick and Wood. 


38, 40 


167 


75 
39 
263 


183 


246 
47 


142 


52 
173 


Winkfield wer/us Seckford. 196 | 
166 


Names of the Principal Caſes. 


 Witherly and Sarsfield. Page 
| EE by 
Wollington and Mantle. _ 
Wood and Lynnet. 183 
Wood wer/us Witherick. 166 
Woodford's Caſe. 47 
Woller and Drury. 176 
Wright ard Pindar. 84, 89 
Wright ver/us Sherrard. 101 
-Y: 


Young werſus Aſhburnham. 


195 
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CHAP, I 


Of Evidence in General. 


I, VIDENCE, [ Evidentia] This Word in 
| a legal underſtanding doth not only 

contain Matters of Record, as Letters 

Patent, Fines, Recoveries, Enrolments, 
and the like; and Writings under Seal, Charters, 
and Deeds, and other Writings without Seal, as 
Court-Rolls, Accounts, and the like; -which are 
properly called Evidences; but in a larger Senſe it 
containeth alſo Teſtimonia, or the Teſtimony of Wit- 
meſſes, and other Proofs, to be produced and given 
to.a Jury for the Finding of any Iflue joined a 
| | — "ne 


ED The Law of Evidence. 


| the Parties; and both theſe Kinds are call'd Evi- 
| dence, becauſe thereby the Point in Iflue is to be 
made evident to the Jury : Probationes debent eſſe evi- 
dentes, (id eſt) Spit & faciles intelligi. Co. Lit. 
283.4. 
2. And according to the above Definition, Brac- 
ton faith there is Probatio duplex, viz. Viva, as by ' 
Witneſſes Yiva voce; and Mortua, as by Deeds, 
Writings and Inſtruments; and many Times Juries 
together with other Matter are much induced by 
Preſumptions, whereof there be three Sorts, viz. Vi- 
oleut, Probable, Light or Temerary: Violent Pre- 
ſumption 1s many Times Plena Probatio, a clear 
Proof; as 1f one be run thro? the Body with a Sword 
in a Houſe, whereof he inſtantly dieth, and a Man 
is ſeen to come out of that Houſe with a bloody 
Sword, and no other man was at that Time within 
the Houſe : Probable Preſumption moveth little, but 
Prefumptio Levis, or a light Prelumption, moveth 
not at all, 
3. Soit 15 in the Caſe of a Charter of Feoffment, 

if all the Witneſfles to the Deed are dead, (as no 
Man can keep his Witneſſes alive, and Time weareth 
_ out all Men) then a continual and quiet Poſleſſion 
for any Length of Time will make a ſtrong or 
violent Prefumption, which ſtands for Proot ; for Ex 
diuturnitate temporis omnta preſumuntur ſolenniter eſſe 
ea: Alſo the Deed may receive Credit per Colla- 
tionem Sigillorum, Scripture, Ec. by comparing the 
Seals, the Hand-writing, or other Circumſtances ; 
and as my Lord Coke lays, Super fidem Chartarum, 
martuis Teſtibus, erit ad Pairiam de neceſſitate recur- 
rendum; i, e. Where the Witneſſes that atteited the 
Deed are dead, and all other Proofs are loſt, (or 
wanting) Recourſe muſt of Neceſſity be had to the 
Belief of the Fury, Co. Lit. 6. b. 


4. See 
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"The Law of Evidence, +23 
| 4. See Chief Baron Gilbert's Reports, 15%, 156. 
Where Proofs not read in the Exchequer (becauſe 
the Title was there admitted) were not allowed to 
be read in the Houſe of Lords, and yet 741d. 151, 
upon an Appeal from a Decree in Chancery, new 
Matter was there admitted to be read, tho? not for- 


 merly in Proof: But as to Evidence in Courts of E- 


quity, what ſhall be allowed or not, ſee the new E- . 
dition of Curſus Cancellarie, about to be publiſhed, 
Tit. Evidence. _ | 
5. And per Vavaſor, Evidence 1s only given to 
the Jury, to inform their Conſciences of what is 
right; and if no Evidence 1s given, yet they ſhall 
give a Verdict for one of the Parties. 14 Her. 7.29. 
6. No Iflue can be joined of Matter in Law; no 


| Jury can be charged with the Trial of Matter of 


Law barely ; no Evidence ever was or can be given 
to a Jury of what is Law or not ; no ſuch Oath can 
be given to, or taken by a Jury, to try Matter in 
Law, nor can any Attaint lie for fuch a, falſe Oath. 
Vaugh. 143. BuſhePs Caſe. But they only can judge | 
of the Evidence of Fact; the Judge cannot. 

As to the Evidence which the Jury have of the 
FaR, it is thus: - 


1. The Law ſuppoſeth them to have ſufficient 
Knowledge of, and Capacity to try, the Matter in Iſſue, 
(and fo they muſt) tho? no Evidence were given on 
either Side in Court; but to this the Judge is a 
Stranger, z. e. he cannot judge without Evidence, 
tho? the Jury may. Yaugh. 146. 

2. They may have Evidence from their own per- 
ſonal Knowledge, by which they may be aſſured, 


and ſometimes are, that what is depoſed in Court is 


abſolutely falſe ; but to this the Judge 1s a Stranger, 
and he knoweth no more -of the Fac than he hath 
B 2 | learn- 


4 The Law of Evidence. 
learned in Court, and perhaps by falſe Depoſitions ; 
and conſequently knows nothing. 

3. The Jury may know the Witneſſes to be ſtig- 
matized and infamous ; which may be unknown to 
the Parties, and conſequently to the Court. See Ch. 3. 

4. In many Cafes the Jury are to have View 
neceſſarily, (z. e. of Neceſſity) and in many by Con- 
ſent for their better Information ; to this Evidence 
likewiſe the Judge 1s a Stranger. Yaugh. 147. BuſhePs 
Caſe. 

5. And in many Caſes where an Iflue is joined 
on the Fa, the Jury may if they will take Cogni- 
Zance of the Law ariſing upon that Fa#. See the ſame 
Caſe. | | 

4 But the Judges are ordinarily and properly to 
Judge of and declare the Law, where both Parties have 
put themſelves on the Judgment of the Court by Way 
of Demurrer. 16:4. See 2 1nſt. 662. 

7. The Court is to explain the Evidence, and not 
the Proſecutors. State Tr. 1 Vol. 224, Where Evi- 
dence may be given after the Proſecutor has replied, 
ſee there 238. And note; Exceptions to an Indict- 
ment muſt be taken before Plea pleaded. 1 Yol. 576. 
4 Vol. 92,219. 

| 8. Evidence ſhall never be pleaded, becauſe it only 
tends to prove Matter of Fact : And for this Reaſon 
the Facts ſhall be pleaded ; and if they be denicd the 
Evidence ought to be given to the Jury, and not to 
the Court. 9 Cozeg. b., Dowman's Caie. 
9. Per Cur, He, who affirms the Matter in It- 
ſue, ought to begin to give Evidence. Lit. Rep. 
36. Anonymus. Goldſ. 23. IHeyden and Ihgrave. Dycr 

7 247. Placit. N. B. 75. 
| 10. On a Scrre facias the Defendant pleaded Plene 
Adminiſtravit, and the Plaintiff replied Aſſets; on 

| which they were at Ifſue: And in giving Evidence 
_ to the Jury, the Defendant began firſt, [Noze; This 
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The Law of Evidence, 5 
ſeems to be becauſe the Defendant's Plea was a di- 
ret Affirmative, and the Plaintift*'s Replication 
implied a Negative.] Dyer 80, Placit, 53. Dean 
and Chapter of Exeter verſus Trewinnard, 

11. The Counſel of that Party which doth be- 
gin to maintain the Iſſue, whether of Plaintiff or 
Defendant, ought to conclude. Trials per pars 220. 

12. In B. KR. a privy Verdict was given for the De- 
fendant, after which, and before the Jury gave 
their Verdict publickly, the Plaintiff deſired to give 
more Evidence ; for, as it ſeem'd, he diſcover'd that 
the Jury had found againft him; but the Judges 
would not admit it, but took the Verdict, after Ju- 
ſtice Southrote had been in the Common. Pleas to 
ask the Opinion of the Judges there. Dal. 80. A- 
' nonymus. 

13. Spiritual Acts, and Things done in a foreign 
Country, may be given in Evidence to a Jury. 
7 Ed. 4.16. 6 Co. 47. Dowdale's Caſe, &c. And fo. 
may Things done beyond Sea, where they are duly 
certified under their Seal of Office, or by a Publick 
Netary: And yet a Certificate was held to be no 
Evidence. State Trials, 2 Vol. 105, 456. | 

14. But doubtleſs on Trials of Things done be- 
yond Sea, the Teſtimony of a Publick Notary there, 
has been allowed good Proof here ; and Ley Chief 
Juſtice faid, Such Proof as they will allow beyond 
Sea, we will allow here. 2 Re!l's Rep. 346. Ano- 
nymus. Caſes in Law and Equ ty 66. and in a late 
Caſe in Chancery, a Commiſſion was awarded to 
examine Evidence in China. | 

15. Alſo Certificates in Latin from foreign Courts 
_ of Admiralty, are allowed to be good Evidence here 
by the late Statute for Proceedings at Law to be in the 
Engliſh Language, See the S:iatute, Wherein the 
Common and Eccleſiaſtical Law do difter in Point 
ol Evidence, ſee Carth. 142. (Shelter v. Friend) and 
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6 The Law of Evidence, 


hereafter - - - - - and Note ; A Sentence in the Spirt« 


| tual Court may be made void at We Nminſter, where 


not founded on legal Evidence, - 

:..46;-8 Exemplification of an Entry of Goods at 
Rotterdam held no Evidence here. Caſes in Law 
and Equity, 1 Part, 75, Yet a Cop T an Agree- 
ment in Holland, atteſted oy, a Publick Notary, h held 
go0d Evidence. 15:9. p. 3 

I 7, The Confeſſion of a Tay muſt be taken whole, 
and not by Parts z as if to prove a Debt, it be ſworn 
that the Defendant confeſſed it, but withal he faid at 
the ſame Time that he had paid itz his Confeſſion 
ſhall be valid as to the Payment, as well as that” 
he owed it. Per Hale Chief Juſtice, Trials per pais 


209. 5 Med. 163. Rex verſus Pain, 


18. Per Holt, Confeſſion is the worſt Sort of E- 
vidence that 1s, if there be no Proof of a Tranſ- 
action or Dealing, or at leaſt a Fducaragd of dealing 
berween the Parties. Far. 49. Anony 

I9. If a Thing be referred to Proot generally, 
Proof muſt be made of it to a Jury, in an Action 


but if any other Manner of Proof is agreed on, then 
It need not. 10 Eg. 4. 11. T. 7 R. 2. Moor 845 & 


888. Gold verſus Death, $.C. 2 Cre. 281. S. C. Hob, 
692.8, C. 1 RolPs Rep. 222 & 261.8. C. 3 Bulſtr, 
54, &c. But note; a Negative cannot be proved but 
by an Affidavit. 2 Int. 662, See alſo the Caſes of 
Rodney againſt Stroud, and The King againſt Combes, 
Crumb. 18 & 57. touching afturmative and negative E- 
VIdence. 

20. In Things of great Antiquity, Omnia prefu- 
muntur ſolemniter eſſe atia. Palmer 427. Cope verſus 
Bedford. Sce before. EL 

21, Perſons once in Being ſhall be intended ſtill 
itving, if the contrary -1s not proved. 2 RolPs Rep. 
491, 1, Thi ww verius Walton. 
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- The Law of Evidence, #F' 
' By an A& of 19 Car. 2. cap. 6. for the Readreſs 
of Inconveniencies by Want of Proof of the Deceaſe of 
Perſons beyond Sea, or abſenting themſeFves, upon whoſe 
Lives Eſtates do depend, *tis enatted as follows : 
< Whereas divers Lords of Manors, and others, 
© have uſed to grant Eſtates by Copy of Court-Roll, 
< for one, two, or more Lite or Lives, according 
« to the Cuſtom of their ſeveral Manors ; and have 
alſo granted Eſtates by Leaſe for one or more Lite 
or Lives, or elſe for Years determinable upon one 
or more Life or Lives; and it hath often happened 
that ſuch Perſon or Perſons, for whoſe Life or 
Lives ſuch Eſtates have been granted, have gone 
beyond the Seas, or fo abſented themſelves, for . 
many Years, that the Leffors and Reverſioners 
cannot find out whether ſuch Perſon or Perſons be 
alive or dead; by. Reaſon whereot ſuch Leflors 
and Reverſioners have been held out of Poſſeſſion 
of their Tenements for many Years, after all the 
Lives upon which ſuch Eſtates depend are dead, 
in Regard that the Leſſors and Reverſioners when 
they have brought Actions for the Recovery of 
their Tenements, have been put upon it to prove 
the Death of their Tenants, when 1t 1s ne 1M- 
poſſible for them to diſcover the ſame, 
* For Remedy of which Miichief, ſo frequently 
happening to ſuch Leſfors or Reverſioners, be it 
enacted, Ec, That if ſuch Perfon or Perſons, for 
whoſe Life or Lives ſuch Eſtates have been, or 
ſhall be granted, as aforeſaid, ſhall remain beyond 
the Seas, or elſewhere abſent themſelves in this 
Realm, by the Space of ſeven Years together, and 
no ſufficient and evident Proof made of the Life 
or Lives of ſuch Perſon or Perſons reſpectively, in 
any Action commenced for the Recovery of ſuch 
Tenements by the Lefſors or Reverſioners: In 
every luch Caſe, the Perſon or Perions, upon whoſe 
B 4 « Lite 
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—_ The Law of Evidence. 
[7 . Life or Lives ſuch Eſtate depended, ſhall be ac- 
Wi ©. counted as naturally dead ; and in every Action 
8 brought for the Recovery of the ſaid Tenements 
by the Leffors or Reverſioners, their Heirs or Aſ- 
ſigns, the Judges before whom ſuch Action ſhall be 
brought ſhall dire& the Jury to give their Ver- 
dict, as if the Perſon ſo remaining - beyond the 
Seas, or otherwiſe abſenting himſelf, were - dead.” 
_ * 19 Gar. 2.c.6. Sf. 19 2. | 
ji Alſo the foregoing Statute is more fully enforced 
I by the Srazute of 6 Anne, cap. 18. Entitled, An Att 
* for the more effefiual Diſcovery of the Death of Perſons 
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I pretended to be alive, to the Prejudice of thoſe who 
| 18 | "oF claim Eftates ofter their Deaths, which runs thus : 
| 8 * Whereas divers Perſons, as Guardians and Truſtees 
| | tor Infants, and Husbands in Right of their Wives, 
W 6 and other Perſons having ' Eſtates or Intereſt (in 
F'\\ * Lands) determinable upon a Life or Lives, (have) 
IT '!! * continuec| to receive their (the) Rents and Profits | 
MM © of ſuch Lands, after the Determination of ſuch 
WW * particular Eftates or Intereſts; and whereas the 
F I © Proof of the Death of the Perſons, on whoſe 


* Lives ſuch particular Eſtates or Intereſt depend, 
F 1s very difficult; and ſeveral Perſons have been, 
* and may be thereby defrauded; For Remedy 
whereof, and for preventing ſuch fraudulent Prac- 
tices, be 7t enatted, &c. That any Perſon or 
Perlons, who hath or ſhall have any Claim or De- 
mand in or to any Remainder, Reverſion 'or 
ExpeCtancy, in or to any Eſtate after the Death 
of any Perſon within Age, marry'd Woman, or 
any other Perſon whatſoeyer, upon Afﬀidavit made 
in the High Court of Chancery, by the Perſons | 
* ſo claiming ſuch Eſtate of his or her Title z and 
* that he or ſhe hath Cauſe to believe that ſuch 
Minor, marry*d Woman, or other Perſon, is dead ; 
and that his or her Death is concealed by ſuch 
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The Law of Evidence. '9 © 


Guardian, Truſtee, Husband or any other Perſon, 
ſhall and may once a Year, if the Perſon grieved - 
ſhould think fit, move the Lord Chancellor, Keep- 
er, or Commiſſioners for the Cuſtody of the Great 
Seai of Great Britain, for the Time being, to or- 
der, and they are hereby authorized and required 
to order ſuch Guardian, Truſtee, Husband, or 
other Perſon concealing, or ſuſpe&ted to conceal 
fuch Perſon at ſuch Time and Place, as the faid 
Court ſhall direct, on perſonal or other due Ser- 
vice of ſuch Order, to produce and ſhew to ſuch 
Perſon and Perſons not exceeding Two, as ſhall 
in ſuch Order be named by the Party or Parties 
proſecuting fuch Order, ſuch Minor, marry*d Wo- 
man, or other Perſon aforeſaid: And if ſuch 
Guardian, Truſtee, Husband, or other Perſon a- 
foreſaid, ſhall refuſe or neglect to produce or ſhew 
ſuch Infant, marry'd Woman, or ſuch other Per- 
ſon on whoſe Life any ſuch Eſtate doth depend, 
according to the Directions ; that then the Court 
of Chancery 1s hereby authorized and required to 
order fuch Guardian, Truſtee, Husband, or other 
Perſon, to produce ſuch Minor, marry'd Woman, 
or other Perſon ſo concealed, in the High Court 
of Chancery, or otherwiſe betore Commiſſioners 
to be appointed by the ſaid Court, at ſuch Time 


and Place as the faid Court ſhall dire&t; two of. 


which Commiſſioners ſhall be nominated by the 
Party or Parties proſecuting ſuch Order, at his, 
her, or their Coſts and Charges z and in Cafe ſuch 
Guardian, Truſtee, Husband, or other Perſon, 


thall refuſe or negleCt to produce ſuch Infant, mar- 


ry'd Woman, or other Perſon ſo concealed, in 
the Court of Chancery, or before ſuch Commiſ- 
oners (whereof Return ſhall be made by ſuch Com- 
miſſioners, and that Return filed in the Petty-Ba 

Office) ; in any or either of the ſaid Caſes, the faid_ 


* Minor, 


* ' The Law of Evidence. 
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* Minor, marry*d Woman, or ſuch other Perſon fo 
concealed, ' ſhall be taken to be dead ; and it ſhall 
be lawtul for any Perſon claiming any Right, Ti- 
tle, or Intereſt, in Remainder or Reverſion, or 


_ otherwiſe, after the Death of ſuch Infant, mar- 


ry'd Woman, or other Perſon ſo concealed as. a- 
foreſaid, to enter upon fuch Lands, Tenements and 


 Hereditaments, as if ſuch Infant, marry'd Wo- 


man, or other Perſon ſo concealed, were actually 
dead. 

* $2. That if it ſhall appear to the ſaid Court 
by Affidavit, that ſuch Minor, marry'd Woman, 
or other Perſons, for whoſe Life ſuch Eſtate 1s 
holden, is or lately was at ſome certain Place be- 
yond the Seas, in ſuch Afﬀidavit to be mentioned 
it ſhall and may be lawful for the Party or Par- 
ties proſecuting ſuch Order as aforeſaid, at his, 
her or their Coſts and Charges, to ſend over one 
or both the faid Perſons appointed by the faid 
Order, to view ſuch Minor, marry'd Woman, or 
other Perſon, for whoſe Life any ſuch Eſtate 1s 
holden; and in Caſe fuch Guardian, Truſtee, Hus- 
band, or other Perſon, concealing or ſuſpected 
to conceal fuch Perſons as aforeſaid, ſhall refuſe 


or neglect to produce, or procure to be produced 


to ſuch Perſon or Perſons, a perſonal View of 
ſuch Infant, marry'd Woman, or other Perſon, 
for whoſe Lite any ſuch Eſtate is holden; that 
then, and in ſuch Caſe, ſuch Perſon and Perſons 


are hereby required to make a true Return of 


ſuch Refuſal or Neglect to the Court of Chancery 


(which Return ſhall be filed in the Petty-Bag 


Office) and thereupon ſuch Minor, marry'd Wo- 


.man, or other Perſon, for whoſe Life ſuch E- 


ſtate is holden, ſhall be taken to be dead; and it 
ſhall be Jawtul for any Perſon claiming any Right, 
Tule or Intereſt, - in Remainder, Reverſion, ' or 

* other- 
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'The Law of Evidence, nt 


otherwiſe, after the Death of ſuch Infant, mar- 


ry'd Woman, or -other Perſon, for whoſe Life 
any fuch Eſtate is . holden, to enter upon ſuch 


' Lands, Tenements and Hereditaments, as if ſuch 
Infant, marry'd Woman, or other Perſon, for 


whoſe Life any ſuch Eſtate 1s holden, were actually 
dead. | 
* $3. Provided, If it ſhall afterwards appear up- 


'on Proof in any Action to be brought, that ſuch 


Infant, marry'd Woman, or other Perſon, for 


whoſe Life any ſuch Eſtate 1s holden, were alive at 


the Time of ſuch Order made; that then it ſhall 


| be lawful for ſuch Infant, marry'd Woman, Guar- 
dian, Truſtee, or other Perſon, ſo having any E- 


ſtate or Intereſt determinable on ſuch Life, to re- 
enter upon the ſaid Lands, Tenements or Here- 
ditaments ; and for ſuch Infant, marry'd Woman, 
or other Perſon, having any Eſtate or Intereſt de- 
terminable upon ſuch Lite, their Executors, Ad- 


miniſtrators or Aſſigns, to maintain an Action a- 


gainft thoſe who ſince the ſaid Order received the 
Profits of ſuch Lands, Tenements or Heredita- 
ments, or their Executors or Adminiſtrators 
and therein to recoyer full Damages for the Profits 
of the ſame, received from the Time that fuch In- 
tant, marry'd Woman, or other Perſon, having any 


Eſtate or Intereſt determinable upon ſuch Life, 
were ouſted of the Poſſeſſion of ſuch Lands, Te- 


nements or Hereditaments. 


* F 4. Provided alfo, if any ſuch Guardian, Tru- 
ſtee, Husband, or other Perſon or Perſons, holding 
or having any Eſtate or Intereſt determinable upon 
the Lite or Lives of any other Perſons, ſhall by 
Affidavit, or otherwiſe, to the Satisfaction of the 
ſaid Court of Chancery make appear, that he, ſhe 


or they, have uſed his, her, or their utmoſt En- 


deavours to procure fuch Infant, marry'd Wo- 
* many 
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12 The Law of Evidence. 


man, or other Perſon or Perſons, on whoſe Life 


or Lives ſuch Eſtate or Intereſt doth depend, to i 


appear in the faid Court of Chancery, or elſe- 


where, according to the Order of the faid Court 
in that Behalf made; and that he, ſhe or they 


cannot procure or compel ſuch Infant, marry'd Wo- 


man, or other Perſon or Perſons ſo to appear ; 
and that ſuch Infant, rmarry'd Woman, or other 


Perſon or Perſons, on whoſe Life or Lives ſuch 
Eſtate doth depend, 1s, are, or were living at 


the Time of ſuch Return made and filed as afore- 
ſud ; then it ſhall be lawful for fuch Perſon or 
Perſons to continue in the Poſſeſſion of ſuch E- 
ſtate, and receive the Rents and Profits thereof, for 
and during the Infancy of ſuch Infant, (Quere of 
Non compos, &c.) and the Life or Lives of ſuch 
marry*d Woman, or other Perſon or Perſons, on 
whoſe Life or Lives fuch Eſtate or Intereſt doth 
or ſhall depend, as iully as he, ſhe or they might 
have done, 1f this Act had not been made. 

*$ 5. And further enacted, That every Perſon, 
who as Guardian or Truſtee for any Infant, and 
every Husband ſeifed in Right of his Wite only ; 
and every other Perſon having any Eſtate deter- 
minable upon any Life or Lives, who after the 
Determination of ſuch particular Eſtates or In- 
terefts, without the expreſs Conſent of him, her 
or tnem, who are, or ſhall be next and immed1- 
ately intitied, upon and after the Determination of 
tuch particular Eſtates or Intereſts, ſhall hold over, 
and continue in Poſleſſion of any Manors, Met- 
{uages, Lands, Tenements or Hereditaments, ſhall 


be, and are hereby adjudged Treſpaſſors ; and that 


every Perſon and Perſons, his, her and their Ex- 


ecutors and Adminiſtrators, who are, or ſhall be en- 
titled to any ſuch Manors, Meſſuages, Lands, 
Tenements and Hereditaments, upon and after the 

Deter- 
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The Law of Evidence. 33. 


Determination of ſuch particular Eſtates or In- 
tereſts, ſhall and may recover in Damages againſt 
every ſuch Perſon or Perſons, fo holding over as 
aforeſaid, and againſt his, her or their Executors 
© or Adminiſtrators, the full Value of the Profits 
received during ſuch wrongful Poſicſſion. 

Alſo by Stat. 6 G. 1. c. 21. $ 24. Fer preventing 
= Frauds and Abuſes in the Publick Revenues of the Ex- 
| ciſe, Cuſtoms, Stamp-Duties, &c. *tis enacted, © That 
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< if on Trial of any Information, Action, Suit or 
© © Proſecution, relating to the Duties of Cutoms or 
W <© Exciſe, or to any Seizures, Penalties or Forteitures, 
7 < relating to the faid Duties; or it upon Trials in 
« any Action, &c. againſt any Perſon for any Thing 
= < done in Purſuance of any Acts relating to the faid 
© < Duties, any Queſtion ſhall be made, or any Doubts 
3 < or Diſputes ſhall ariſe touching the Keeping of 
© any Office of Exciſe, in any City or Town, or 
© touching one or more Defendants being Officers of 
by {; * either of the ſaid Duties: In every ſuch Cale, 
= © Proof may be made either of the actual Keeping 
® < of ſuch Office, in ſuch City, &c. or of ſuch De- 
XX © fendants actually exerciſing of, or of being im- 
== < ployed in ſuch Offices, betore and at the reſpective 
= 


Times, when the Matters in Queſtion ſhall have 
been committed or omitted, without producing 
any particular Perſons to prove the Names of the 
Commuſſioners,. to any Commiltions to be of their 
own Hand writing; and fuch Proof ſhall be deem'd 
legal and ſufficient Ev2derce, unleſs or until by other 
Evidence the contrary ſhall appear. 

= Andby Start. 11 Geo. 1. cap. 30. ſe. 31. *Tis fur- 
FA ther enacted, * That if on the Trial of any In- 
X © formation, Action or Suit, relating to his Majeſty's 
== © Cu/toms, Exciſe, or other Duties, or to any Scizures, 
BE © Pcnalties or Forfeitures touching the ſaid Duties, 
= ©. or the Collection thereof; or if upon the Trial 


© of 


i . 


| 1 ty -- The Law of Ebiderice. —_ 
| [alt ; - >... - +. of any” Incitment; Action, Suit or Proſecution, 7 
T4 « againſt any Perſon for any Thing done in Pur- 


| 
| ih * ſuance of any Ac of Parliament relating to the 
| YM © faid Duties, or if upon Trial of any Information WR 
F NE « or Indi&tment, for aſſaulting, reſiſting or obſtrutt- 
$i « ing any Officer of the Cuſtoms, Exciſe, or other 
þ © his Majeſty's Duties, in the Execution of his Of. WW 
[| - © fiice, or for reſcuing any Goods or Merchandizes, 
8) 1111 * ſeiſed or to be ſeifed by any ſuch Officer, any 
- WW * Queſtion ſhall ariſe whether any Perſon be an Of- 
F. 0 * ficer of his Majeſty, for any of the ſaid Duties; 
; 
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« 1n every ſuch Caſe Proof ſhall be made and ad- 
s mitted, that ſuch Perſon was reputed to be, and Rx 
© had acted in, and in Fact exerciſed ſuch Office, 
© at the Time when the Matter in Controverſy at |} 
fl. © the Trial happen'd to be done, committed or omit- | 
Wh! | © ted, without producing or proving the particular 
Wh TR. Commiſſion, Deputation, or other Authority, where- 
Nh © by he was conſtituted or appointed ; and in every | 

* ſuch Caſe, ſuch Proof ſhall be deemed and taken 


* by the Judges, or Juſtices, before whom any ſuch 


Wi © Trial ſhall be had, to be good and legal Evidence, 
F': * unleſs by other Evidence the contrary ſhall be made 
| Mt M's , appear.” ; 4g 
"yl See alſo the Stat. 9 Geo. 2.c.35.% 13 and Q 34. Wl 


Wt: againſt running of Goods, &c. And Note, by Stat. 8G.2. 
MA! c.16.Y 15. In any Aion azainſt any f Ante (on 
(i a Robbery) any Perſon inhabiting within ſuch Hundred i 
ts may be a Witneſs for the ſaid Hundred. F 
i For Evidence in the Caſe of Bankrupts, /ze Cur- 
iſh ſus Cancellariz, Tit. Bankr upts z and Stat. 5 G. 2. 
| c. 30. Y 41. A 
See allo the Stat. 4 Geo. 2. cap. 28. for more ef- 
fettual preventing Frauds committed by Tenants ; and 
for the more eaſy Recovery of Rents, and Renewal of 
Leaſes; and the ſeveral Statutes hereafter recited in 


Chap. 6. the. Rent "SW. 1 2, cap, 20. To prevent 
I the 


The Law of Evidence, 15 
=: Committing of Frauds by Bankrupts , and ſeveral 
Ws Statutes 2 Geo. 2. viz. cap. 25. For more effeftual 
Wreventing, and further Puniſhment of Forgery, Per- 
Bury, and Subornation of Perjury, and to make it Fe- 
WT oy to ſteal Bonds, Notes, or other Securities for 
== Payment of Money, cap. 20. For Relief of Injol- 
= ent Debtors, c. 23. For better Regulating Alttor- 
WT nies, cap. 24. For preventing Bribery and Corruption 
= the Eleftion of Members to ſerve in Parliament ; 11 
W all which, and divers others, ſome Directions are 
WY given touching the Proof or Evidence of thoſe Crimes. 
== re/peftively. ID | 

== And /z hereafier Chap. 2, 3, 6, &c. other S4- 
& zutes relating to Evidence. | | 
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F Of Witneſſes in General. 
W- | : 
= :. ITNESS is derived of the Saxon Word 


be Yeren, 7z.e. ſcire : Quia de hits quibus ſciunt 
= :/tari debent, & omne Sacramentum debet eſſe certe 
= Screntie. In Latin, Teſtis & teſtando, & teſtari eſt 
= 7e/timonium perhibere, Unde Regula Furis, Plus valet 
= us oculatus Teſtis quam auriti decem: Et Teſtis de 
= /:/u preponderat aliis. 4 Inſt. 279. 
; 2, The Court ought to grant the Priſoner Proceſs 
= to bring in his Witneſſes. State Trials, 1 Vol. 174. 
= 3 72. 139, 220. yet the Court denied they had any 
a ſuch Power. 1b:4. 1 Vol. 805. 3 Yol. 285. 

| 3. Any one (not diſqualified and objected to) may 
be a Witneſs, tho* not ſuppend'd, Ec. Ibid. 2 Vol. 
392. and Witneſſes are not to be croſs-ezamin'd till 
they have gone thro? their Evidence for the Party, 
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76 The Law of Evidence. 
'on whoſe Side they are produced. 2 Vid. 140, 
3 Val. 82. To 
4. Witneſſes are ſworn to tell the. Truth of what i 
they know, not what they believe; for they are to 
ſwear nothing but what they have heard or ſeen, 
Lib. Aſs. An. 23. Placit. 11. Vaugh. 142. OY 
Caſe, 
5, Infants of the Age of twenty (or twelve). are 
good Witneſſes. Da/t. 104. Anonymus. And in fome 
Caſes of the Age of nine or ſeven. R.T. A. 228. Vide 
Poſt. 

6. A Jew being a Witneſs is from upon the O/d 
Teſtament. 2 Keb. 314. Pl. 23. Robely verſus Lang- 
ſton: 2uere, How far a Mahometan may be a Wit- 
neſs ? For they fay they believe in Feſwus, &c. 

7. The Lord Mohun put the Court to declare, that 
a Peer produced as a Witneſs ought to be fworn, 
becauſe he faid the Houſe of Lords had made an 
Order contra. 3 Keb. 631. Earl of Shaftsbury verſus 
Lord Digby. 
8. Quakers are not ſworn when they +give Evi- 
_ dence, but only take a ſolemn Affirmation ; and 
this is by an Act of Parliament made x Georg. 1. 4 

9. A Judge may be a Witneſs, and ſhall be fworn WR 
in Court as a Witneſs, where he knows any Thing 
of the Fa&t in Queſtion; and yet ſhall remain in 
the Capacity of a Judge. S!ate Trials, 2 Vol. EL 1, 
618. 4 Vol. 188. #; 

10. Secretary Morris, and Mr. Aneſtey, Preſident b. 
of the Council, were both in Commiſſion for the 8 
Trial of the Priſoners, and fat upon the Bench ; and 
there being Occaſion to make Uſe of their Teſti- 
mony againſt Hacker, one of the Priſoners, they 
both came off from the Bench, and were fworn, 
and gave Evidence, and did not go to the Bench 


again — that Man's Trial ; and it was as agreed by 
the 


n = ag. 
R = "8, Y - 
©, .* 
: : ”*7 % 
"Io, N ” o 
: >» 
0% - - l 
- (4 . 
- My : 
"_- « - 
5 « "” 


The Law of Evidence: <7 
- the Court that they were good Witneſſes, tho* in. 
Commiſſion, and might be made Uſe of. Kelynge 12. 
1x, A Juryman may be examined on Oath as a 
= Witneſs. S:ate Tri. 2 Vel. 309. And this not only in 
== Criminal Caſes, but alſo in Civil So — ., _ 
= 12. Members of the Houſe of Commons (who are 
Proſecutors) may be Witneſſes in an Impeachment ; 
but none of the Grand Fury, who found the Bill, 
are to be Witheſſes on an Indifiment, See Cook's 
13. No Evidence is neceſſary on paſling a Bill of 
Artaindet ; but a private SatisfaQtion to every Man's 
Conſcience is ſufficient. 1 Vol. 349. 4 Vol. 177, 179, 
= 200. And it has been held, that circumſtantial Evi- 
= dence is ſufficient to”convitt in Caſes of High Trea- 
£4 _ (ſed Buere Legem) 1 Vol. 112, 2 Vol. 242. 3 Pol. 
34. —_ _} 
= 14. The Grand Jury may not ſend for other Evi- 
= dence than 1s produced to thern on the Behalf of the 
= King. Szate Tri, 4 Vol. 341. (Quere, if this is not 
repugnant to Reaſon and Law.) 
þ- 15. Probable Evidence may be ſufficient for a 
=— Grand Jury to find a Bill. 2 7. 306. 4 Vol. 469. 
jg 16. Refuſing to give Eyidence to a Grand Jury is 
a Contempt, and fineable; as in the Cafe of Lord 


= Prefton, 1 Salk. 258. who was committed by the 


Rot for refuſing to be ſworn to give E- 
vidence to the Grand Jury, on an. Indi&tment of 
High Treaſon: And Holt, Chief Juſtice, faid it 
was a great Contempt, and had he been there, he 
would have fined him, and committed him till he 
_ paid the Fine; but it being otherwiſe he was - 

ailed. 

17. The Petty Jury can have no Paper in Evidence 
with them out of Court, but what are under Seal. 
2 Vol. 324, 474. 3V0l. 568. 4 Vol. 49. 
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i$ The Law of Sh, 


18. A Juror who is a Witneſs muſt be alſo {worn 
in open Court to give Evidence, if he be call'd for 
a Witneſs; for the Court and Counſel are to hear 
the Evidence, as well as the Jury. T. per pais 221. 

19. At a Trial at Bar, the Defendant's Counſel 
_ deſired that the Witneſſes to a Bond might be ſepa- 
rately examin'd; ſo that one might not hear what the 
other ſaid, the Bond being ſuppoſed to. be forged ; 
and the Court granted it, 2 Sid, 131. Guilliams & UN 


__ verſus Hulie & Us. 


20, Inan At 5 & 6 Z4.6. cap. 12. for the Re- 
peal of certain Treaſons and Felonies, there is the 
tollowing Clauſe : 

' © Provided always, and be it enafted by the Au- 
thority aforeſaid, that no Perſon or Perſons, after 
the firſt Day of February next coming, ſhall be 
indicted, arraigned, condemned or convicted, for 
any Offence of Treaſon, or for any Words before 
lpecified to be ſpoken, (that is, affirming the King 
is not ſupream Head of the Church) after the ſaid 
firſt Day of February, for which the ſame Otf- 
fender or Speaker, Offenders or Speakers, ſhall 
in any wife ſuffer any Pains of Death, Impriſon- 
ment, Loſs or Forfeiture of his Goods, Chattels, 


Speaker, Offenders or Speakers be accugd by two 
ſufictent and lawful Witneſſes ; or ſhall willingly, 
without Violence, confeſs the ſame. x £4. 6. c. 12. 
F 22, (Q,) 
 21.In an At 5 & 6 F4. 6, cap. 11. for the 
Punilhment of diver Ss ” Kinds of Treaſons, there is this 
Clauſe : 
* Provided always, and be it enatted by the Au- 
thority aforeſaid, that no Perſon or Perions, after 
the firſk Day of Tune next coming, ſhall be 7n- 
difted, arraigned, condemned, convidted or attainted. 


tor any of the Treaſons or Offence; aforeſaid, or for 
[- any 
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Lands or Tenements, unleſs the ſame Offender or i 
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+ py other Treaſons that now be, or hereafter ſhall 
© © be; which ſhall hereafter be perpetrated, commit- 
= © tcd or done; unleſs the ſame Offender or Offenders 
= <© be thereof accuſed by wo lawful Accuſers ; which. 
© ſaid Accuſers, at the Time of the Arraignment of 
© the Party accuſed; if they be then living, ſhall be 
brought in Perſon before the Party ſo accuſed, and 
© avow and maintain that, that they have to ſay 
y __ the faid Party to prove him' guilty. of the 
< Treaſons, or Offences contained ini .the Bill of In- 
© ditment laid againſt the Party atraigned, . unleſs 
© the faid Party ſhall willingly, without Violence, 
© confeſs the fame. 5 & 6 E4. 6. c. 11. 88. 
22, See Judge Hale's Opinion; that two Witneſſes 
were neceſlary to ſome one Overt- Af of High Trea- 
fon. State Tri. 1 Vol. 620. See further of this here- 
after; p. Yet held one Witneſs to one Overt-Act, 
and another to another Overt-AEt of the ſame Trea- 
fon, are two Witneſſes in Law to the ſame Act of 
Treaſon. 1bid. 1 Yol. 607. 2 Fol. 362, 633, 757: 
3 re. 109. Vide poſt. And even one Witneſs with 
_ Concurting Circumſtances has been held ſufficient to 
convict of High Treaſon. 1 Yol. 569. ES 
_ 23. By an At 16@ 2 Ph. & M, cap. 1. for the 
Puniſhment of the Bringing in of the Counterfeit Coins 
of foreign Realms, being current within this Realm; it 
1s enacted, EE DES DS OR, 
* That all an every Perſon or Perſons that ſhall 
*at any Time. after the ſaid twentieth Day of 
* Fanuary; be accus'd and impeached of any of the 
* Offences conzained and provided for jn this Sta- 
* tute; or of any other Offences concerning the 
* Impaiting, Counterfeiting, 'or Forging of any Coin 
* current within this Realm, ſhall and may be in- 
* dicted, arraigned, tried, convicted or attainted, by 
* ſuch like Evidence, and in ſuch Manner and 
* Forms, as hath been ufed and accuſtomed withiti 
| i < thas 


20 
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< this Realm, at any Time before the firſt Year of 
the Reign of our late Sovereign Lord King Ed- 
' ward VI, Any Statute, Cuſtom, Law, or Uſage 


to the contrary thereof, in any wiſe notwithſtand- 
Ing. 1&2P.&. Mc 11.5 2. 


24. In an AC& 4 Fac. 1. cap. 1 . for the utter A- 


Ov... 


 bolition of all Memory of Hoſtility, and the Depen- 


dance thereof, between England and Scotland ; and for 
the repreſſing of Occaſions of Diſorders, and Diſorders 


in Time to come, there 1s this Clauſe: 
* Be it enacted by the Authority aforeſaid, That 
all Offences of Conjurations, Witchcraft, and deal- 
ing with evil and wicked Spirits, Murder, Man- 


laughter, telonious . Burning of Houſes and Corn, | 7 
Burelary, Robbing of Houſes by Day, Robbery, 


bo 

» 

© Theft, the deteſtable Vice of Buggery, commit- 
* ted with Mankind or Beaſt, and Rape, hereto- 
« fore done and committed fince his Majeſty's com- 
< ing to the Crown of England, or hereafter to be 
© done or committed by any of his Majeſty's na- 
< tural-born Subjects of this Realm of England, or 
© the Dominions of the ſame, within the Realm of 
£ Scotland, or the Dominions thereof, and the Ac- 
6 ceſſaries of and to the ſame, ſhall be from hence- 
© forth enquired of, heard and determined before 
* his Majeſty's Juſtices of Aſſize, or his Commiſ- 
* fioners of Oyer and Terminer, or Gaol-delivery, be- 
* ing natural-born Subjects within the Realm of Eng- 
* land, and none other, by good and lawful Men of 
« the Counties of C umberlang. Northumberland, Weſt- 
© moreland, or any of the ſaid Couygties, at the E- 
* leftion of the faid Juſtices of Aiſize, or Com- 
* miſſioners, 11 -like-Manner and Form, to all In- 
* tents and Purpoſes (the Alterations, hereafter in this 

* Act expreſgd, only excepted) as if ſuch Offences 
* had been done and committed within the fame 


Shire 


The Law of Evidence. 21 
© Shire where they ſhall be ſo enquired of, heard 
© and determined, as aforefaid. | 

< At all which Trials, for the better Diſcovery of 

< the Truth, and for the better Information of the 
© Conſciences of the Jury and Juſtices, there ſhall 
= < be allowed unto the Party fo arraigned, the Be- 

W < nefit of ſuch Witneſſes only to be examined upon 

= < Oath, that can be produced for his better Clear- 

* ing and Juſtification, as hereafter-in this A&t are 

= © permitted and allowed. 4 Fac. 1.c. 1.4 26. | 

| 25. A Conſpiracy to levy War, held to be Evi- 

= dence of Compaſling the King's Death ; and fo a 

= Conſpiracy to depoſe, impriſon, or compel him to 

ZW yield to any Demands by Force, &c. State Tr:. 

= 170.351. 470. 137, 178, 182. 3 Vol. 109, 144. 

= 26. And in an Indictment for Compaſſing the 

> King's Death, where Words are laid as an Overt-AF 
= of High Treaſon, it was held ſufficient to prove the 
© Subſtance and Effect of the Words laid in the In- 

WE dictment, and not the very Words. 2 Vol. 73. 2 Vol. 

Tos , 24. But this Reſolution ſmells of the Violence of thoſe 
= Times. _ | 

£4 27. So publiſhing a treaſonable Libel held Evi- 

= dence of Compaſling the King's Death. 1bid. 1 7%/. 

wy 7 59- Dee + 

=_ 28. So Letters were produced and read as Ey1- 

WE tence of Compaſſing the King's Death ; the Sub- 

gs ſtance whereof only was laid in the Indictment. 

= 2 7. 86. | 

= 29. Andother Words, beſides thoſe laid in the In- 

We <:iCtment, were admitted to be proved, &c. [bid. 

== 2 70. 222, POT EE | 

30. And a Copy of a Paper was admitted to be 
W read in Evidence, tho? not examined” by the Original. 

= 1 Po. 270. Quzre, and ſee hereafter Chap. 6. of 

8 written Evidence, and Chap. 12, of Evidence in Pleas 

of the Crown, | | 
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22 The Lawof Evidence, 
31. Altho? the Lord Chief Juſtice Bridgman, and 
ſome other of the Judges were of Opinion, "ok theſe - 


Words of two Witneſſes in Caſe of . High Treaſon 


were repealed by the Stat. 1 & 2 Ph. & M. c. 10, 


which enacts, © That all Trials for Treaſons be ac- 
* cording to the Courſe of Common Law; and at 
* Common Law one Witneſs is ſufficient for a Jury z? 
(tho? Co. PI. Cor. and ſome other Books are againft 
this Opinion ;) yet they all agreed, That if that 
Law for two Witneſſes be in Force, yet the ſame 
two Witneſſes that are to the Indiftment may be alſo 
Witneſſes at the Trial ; and the Law doth not re- 
quire two to the Finding the Indidtment, and two 
others at the Trial. Kelynge 18, But ſee now the Sat. 
7 TW. 3. poſt. p. 26. 

' 32. And Note; the Queſtian, Whether at this Day 


there needs two Witneſſes to convict a Man of High 


Treaſon hath grown only upon the Opinion of G 
PI. Cor. 25, 26. where amongſt other Things he 
delivers an Opinion, that at the Common Law two 
Witneſſes are needful in Caſes of Treaſon, and cites 
many Books in the Margin ; but none of them war- 
rant any ſuch Opinion ; and there are many Things 


in his poſthumous Books, eſpecially in his Pleas of 


the Crown concerning Treaſons, and in his Zuri/arc- 
tion of Courts concerning Parliaments, which lie un- 
der a Suſpicion, whether they received no Alteration, 


they coming out in the Time of that which is cal- 


led the Long Parliament; but certain it 1s there are 
many Errors in thoſe Places; but as to the main 
Queſtion, it ſeemeth to me (7. e. to Judge Keeling) 


very plain by the expreſs Words of the Statute of 


1. £4: 6. cap. 12. That at the Common Law one 
Witneſs was ſufficient in High Treaſon; for the 
Words of the Statute are, No Perſon after the firſt 
Day of February, then next enſuing, ſhould be indifted, 


owes, &c. for any Offence of T' reaſon, &c, unleſs 
| fucb 


: F4 like Evidence, and in ſuch Manner as they mi 
= have been before the firſt Year of the late King 


- 
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fuch Offenders be accuſed by two ſufficient Witneſſes , 
which proveth ſtrongly, as I think, that before that 
Time one Witneſs was enough ; and in all Caſes at 
Common Law, Proof by one Witneſs 1s ſufficient, 
and no Authority that I can find in any Book. 1s 
otherwiſe; ſo that I take the Neceſlity of two 
Witneſſes was introduced by 1 Ed. 6. and then the 
Force of that Statute is taken away by 1 & 2 P. & 
M, c. 10. which, tho? it were in the. general a Law 
which expired with that Queen, being made for. 
Preſervation of her Perſon ; yet that Clauſe in that 
Statute, That Trials for Treaſon ſhall be according 19 
the Courſe of Common Law, is a perpetual Clauſe, and 
reſtoreth the Common Law as it was before the 
Stat. x Ed. 6. and the Stat. 1 & 2 P.& M.c. 11. 
which 1s the next Chapter concerning Treaſons in 
counterfeiting Money, faith, That the Offenders 
ſhall be indicted, convicted and attainted by ſuch 
oht 
Edward VI. which points expreſly to the Time when 
two Witneſſes were required ; and which by this Sta- 
tute appeareth not to be at the Common Law. Kelynge, 
P. 49. | | 
33. It was reſolved, That if any Overt-Act, 
tending to the Compaſling the King's Death, be laid 
in the Indiftment, that then any other Att which 


WE tends to the Compaſling the King's Death, may be 


given in Evidence together with that which is laid 
in the Indictment. Kelynge 8. 

34. All the Judges agreed, That if the Conſpi- 
rator be examined before a Privy Counſellor or Ju- 
ſtice of Peace, and upon his Examination, without 
Torture, confeſs the Treaſon; if after at his Trial 
he deny it, two Jitneſſes to prove the Confeſſion are 
good Evidence againſt him that made the Confeſſion 


at his Examination aforeſaid ; and in that Cafe there 


C 4 needs. 
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needs nd Witneſſes to prove him guilty of the Trea- 
ſon, for that Confeſſion puts it out of the Statute, 


which requires two Witneſſes to prove the Treaſon, 


unleſs the Party ſhall, without Torture, confeſs the 


| famez and the Confeſſion there ſpoken of, is not 


meant a Confeſſion before the Judges at his Traal, 


| but a Contefſian upon his Examinatian : (@,) But 
ſuch Confeſſion fo proved, is only Evidence againſt the 


Party himſelf, wha made the Confeſſion, but can- 


not be made Uſe of as Evidence againſt others, 


whom, on his Examination, he confeſſed to be Ac- 
complices 1n the Treaſon. MKelynge 18. 


25. The Examination of the Priſoner himſelf (if 


not on Qath) may be read as Evidence againſt him 
but the Examination of others (tho? on Oath) ought 
not to be read, 1f they can be produced Viva Voce. 
St. Tr. 1 Vol. 169, 780. 2 Vol. 575. 

36. For the Examination of a Witneſs ought not 
to be read where the Witneſs himſelf may be pro- 
duced. 1 Yo. 302, 318. Sed wide contra Ibid. 26, 
43, 87, 100, 137. 30. 54. 4 Vol. 63 or 363. See 
Depeſitions of a fick Perſon abſent, read. 1 Vol. 255, 
327. 


37. It a Witneſs going to Sea be by Rule of Court 


cxamir'd on Interrogatories before a Judge, and the 
Trial come on before he is gone, his Depoſition ſhall 


- Not he read; but he muſt appear, &c. for the Rule was 


made on a Suppoſal of his Abſence, &c. 2 Salk. 691, 
Vide poſt. Þ. 31. 

38. All the Judges agreed, That a Confeſion up- 
gn Examination before a Privy Counſellor, tho? he 


 benota Juſtice of Peace, is a Confeſſion within the 


Meaning of the Statute ; and the rather, .as my 
Lord Bridgeman ſaid, becauſe Juſtices of the Peace 
were not enabled to take Examinations before. the 
0/at. 1& 2 P.& M, c.13. Kelynpe, Þ:; 19, 
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#- 29. To fay Truth, we never read in any Adct of 
E Parliament, antient Author, Book-Caſe, or Record, 
E that in Criminal Caſes, the Party accuſed ſhould not. 
& -have two Witneſfles ſworn againſt him ; and therefore 
© there isnot ſo much as Scintilla Furis againſt it. Co. 3. 
= 1n/t. 79. But Note; h | 
= 40. Byan Act 7 VV. 3. cap. 3. for the Regulating 
= of Trials in Caſes of Treaſon and Miſprifion of Trea- 
W /on, *tis enatted, 3 
= * That all Perſons proſecuted for High Treaſon 
make any Proof that he or they can produce, by 
lawful Witneſs or Witneſſes ; who ſhall then be 
upon Oath, for his or their juſt Detences in that 
Behalt. 7 #5 3.6342; TIN 
41. * And it is further enacted, That from an 
after the ſaid twenty-fifth of March, in the Year 
of our Lord 1696, no Perſon or Perſons whatſo- 
eyer ſhall be indicted, tried or attainted of High 
Trealon, whereby any Corruption of Blood may 
or ſhall be made, to any ſuch Offender or Offen- 
ders, or of Miſprifion of ſuch Treaſon, but by 
and upon the Oaths and Teſtimony of two lawful 
Witneſſes, either both of them to the fame Overt- 
Act, or one of them to one, and the other of 
E. © them to another Overt-A& of the ſame Treaſon, 
unleſs the Party indicted and arraigned, or tried, 
ſhall willingly, without Violence, in open Court, 
confeſs the ſame, or ſhall ſtand mute, or refule to 
plead; or in Cafes of High Treaſon, ſhall pe- 
remptorily challenge above the Number of thirty- 
hve of the Jury ; any Law, Statute, or Uſage to 
the contrary notwithſtanding. 5 W. 3.c. 3.4 2. 
$ 42. And be it further enacted and declared by the 
= Authority aforeſaid, © That if two or more diſtin&t 
= * Treafons, of divers Heads or Kinds, ſhall be al- 
* ledged in one Bill of Indiftment, one Witneſs pro- 
| * duced 
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or Miſprifion of Treaſon, ſhall be admitted to - 


"96 The Law of Evidence. 
'© duced -to prove one of the ſaid Treaſons, and another 
< Witneſs produced to prove another of the ſaid Trea. Wi 
< ſons, ſhall not be deemed or taken to be two Witneſſes Wl 
© to the _ Treaſon, vithin the Meaning of this WW 
«ART. Mi 
* And Tha all and every Perſon. and Perſons fo 

accuſed and indi&ted for any fuch Treaſon as afore- 

ſaid, ſhall! have the like Proceſs of the Court where | 
they ſoall be tried, to compel their Witneſſes to ap- 
pear for them at any ſuch Trial or "Trials, as is 

uſually granted to compel Witneſſes to appear a- 

oainſt them. SH 7. 

< And be it further enacted, That no Evidence 

: Should be admitted or given, of any Overi-Att that 

j < 2s not expreſly laid in the Indifiment againſt any Per- 

[ is for or Perſons whatſoever. > 

* Provided always that this AR, or any Thing 
| therein contained, ſhall not any Ways extend t9 F7 

any Impeachment or other Proceedings in Parlia- 9 

ment, in any Kind whatſoever. 

* Provided alſo that this Aft, or any Thing there- 

in contained, ſhall not any Ways extend to an 

Indictment of High Treaſon, or to any Proceed- 

ings thereupon, for counterfeiting his Majeſty's 

Coin, his Great Seal or Privy Seal, or his Sign 

Manual or Privy Signet. 7 W. 3. c. 3. 4, 7, 8, 
I2 & 13 

43. "4 an ACt 1 Ann. Sefſ. 2. cap. 9 | for the Pu 
niſhment of Acceſſaries to Felonies _ Receivers of 

Polen Goods, and to prevent wilful burning and " 
ing of Ships, there 1s this Clauſe. 

* And be it further enatted by the Authority a- 

« foreſaid, That from and after the twelfth of Be: 
* bruaxy 1702, all and every Perſon and Perſons, who 
* ſhall be produced, or appear as Witneſs or Wit- 

neſſes, on the Behalf of the Priſoner, upon any 

Trial for Treaſon or Felony, before he or ſhe be- 

* admitted 
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= < dence, ſhall firſt take an Oath to depoſe the 
Z < Truth, the whole Truth, and . nothing but the 
BE < Truth, in ſuch Manner. as the Witneſſes for the 
| © Queen are by Law obliged to do ; and if convict- 
BE < cd of any wilful Peyury in ſuch Evidence, ſhall {ut- 
= < fer all the Puniſhment, Penalties, Forfeitures and 


== < Diſabilities, which by any of the Laws -and Sta- | 


WW < tutes of this Realm are, or may be, inflicted upon 
WE < Perſons convicted of wilful Perjury. Anno primo 
s* Aune Regine, Se]. 2. c. 9. 3. 

= By Szar. 6 Geo. 1.c.23. $6, 7. The Certificate 
= of the Clerk of Afſize or of the Peace, is to be ſuf- 
= ficient Evidence of a Perſon's being convicted and 
= ordered to be tranſported, ſo as to make him guilty 


.- 
. N $ #* y v 


== of Felony, (ſans Clergy) if after found at Large in 
== the Kingdom, &c. See alſo Sat. 10 Geo. 1. Cc. 4. 
© $8. 15. of Certificates to be allowed as a Proof of 


BT 


> having taken the Oaths to the Government. 


py 


= 44. By an At 5 Eliz. c. 9, for the Puniſhment of 
= ſuch Perſons as ſhall procure or commit any wilful Per- 
== «ry, *tis provided, | 

= < That if any Perſon or Perſons, upon whom 
Ws < any Proceſs out of any of the Courts of - Record 
within this Realm, or Wales, ſhall be ſerved to 
teltify or depoſe concerning any Cauſe or Matter, 


depending in any of the ſame Courts ; and” ha- 


their Countenance or Calling, ſuch reaſonable Sums 


Regard to the Diſtance of the Places, are neceſſary 
to be allowed in that Behalf, do not appear ac- 
cording to the Tenor of the faid Procels, having 
not a lawful or reaſonable Let or Impediment to 
the Contrary, that then the Party in making De- 
fault, to loſe and forfeit for every ſuch Offence 
10 /. and to yield ſuch further Recompence to the 

« Party 
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W £ admitted to depoſe, or give any Manner of Evi- 


ving tendred unto him or them, according, to his or 


of Money for his or their Charges, as having 


_ 
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© drance that the Party which procured the ſaid 
© Proceſs ſhall fultain by Reaſon of the Non-appear- | 
'© ance. of the ſaid Witneſs or Witneſſes ; the _ 20 


Apprentices Indentures, in Order to be given in E- 


have a-Writ of Privilege, to protect him going and 
coming. 1 Yen. 11. Anonymus. ,# 


Corpus, to examine and deliver him thereby ; but if 


< Party grieved, as by the Diſcretion of: the Judge 1 : 
< of the Court, out of which the ſaid Procefs iſſued, 
© ſhall be awarded, according to the Loſs and Hin- 140 


© ſeveral Sums to be recovered by the Party fo gr - 
© ved, againſt the Offender or Offenders, by Adtion 6 
< of Debt, Bill, Plaint or Information, in any of 


K; £ % 


© the Queer's Maj eſty's Courts of Record, in which 
* no Wager of Law, Effoin, or Protection ſhall be 
'< allowed. 5 El.c. 9.4 12. Y 


45. See the ſeveral Statutes touching ſtamping 


vidence, Ec. viz. Stat, 6 Geo. 1. cap. 11. 7 Geo. 1. 
£. 20. 8 Geo. 1. c.2. 10 Geo. 1. c. 2, 6c: : 
46. He who has a Subpena to give Evidence may 


47. It a Witneſs, coming to teſtify in a Cauſe 
in Middleſex, be arreſted in London, by one know- 
ing the Cauſe, he hath no Remedy but by Habeas 


there be any Contempt by the Officer, &c. an At- 
tachment may afterwards be awarded againit him ; 
for they are as well to have Privilege as the Parties, 
1 K#b. 223. Vandevelde verſus Liuellin. 

48. The Court was moved to diſcharge one Cu!- 
ſins, that was arreſted as he was attending the WW 
Court to give Teſtimony, as a Witneſs in a Cauſe, 
and for an Attachment againſt the Parties that did 
arreſt him. Germain Juſtice, abſente Roll Chief 
Juſtice. Take a Superſedeas, and let the Parties 
ſhew Cauſe why an Attachment ſhall not be grant- 
ed againſt them that arreſted him. Style 395. A- 


RONYMUS. 


49. Ex- 


The Law of Evidence. 29 
_ 49. Examination of Witneſſes cantiot be by Con- 
9 Fi ent of the Parties before any Judge that is not of 
What Court, out of which the fo went to the Afſ- 
5 Bſzes ;. by Twiſden and Foſter ; becauſe the Depoſitions 
C tare not taken before him, as Judge of the Afſize, 
as Judge of this Court: Contre by Windham : 
WBur per Cur®, tho? one conſent to have a Letter read, 
Wyet the Jury, on Pain of Attaint, are not bound to 
Wfind it; therefore it was-agreed, That a Bill ſhould 
i -ÞE exhibited in Chancery, and anſwered, and Com- 
Wmiſſioners by Conſent, go out thence into the 
= to examine ſuch Witneſs in the Coun-. 
W whereby the Depoſitions may come in hither 
gudicially. 1 Ke. 249. Frankland verſus Savill. 
js * 50. Though an Affidavit was made, That the 
EZ Witneſſes now in Town, living in ales, could not 
» had at the Afſſizes; yet Hide refuſed to examine 
ow them by Conſent of Parties, as 1s uſed in C. B. 
bx Keb. 787.— againſt Kelly ; vide infra: 
Fr 51. Nota pro Regula. Examination of Witneſſes 
©, Tocerrogutories out of the Term, by Fofter Chief 
Wt 1s extrajudicial and not to be lows. though 
he Party conſent. Contrary by Twiſden and Y/ynd- 
= Conſenſus (14 according to Law) zollit errorem : 
BE And the Court may as well allow the Examination 
Wof Witneſſes before a Judge by Depoſitions, as read 
Wet Affidavit of a Perſon abſent : This is no more 
Ethan the Law allows. 1 Keb. 36. Blake verſus 
BZ 
7 52, But the Law ſeems to. be now ſettled, that 
BE the Affidavit or Depoſition of a Perſon abſent can- 
1 {not be read in Evidence to a Jury, z. e. if the 
E Wicnefs himſelf can be produced in Perion. Vide 
| ante. | 
| 53. But in the Caſe of a dangerous Sickneſs, - or 
W Dcath , ir ſeemeth reaſonable to admit the Depoſi- 
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' 30 The Law of Evfdence, 
tion or Aﬀidavit of ſuch abſent Perſon as Evidence; 
Vide ante, and poſt, Chap. _—_ 

54. The Defendant prayed the Trial mi oht be 
ſtayed, on Suggeſtion that his material Witneſſes m 
were Mariners, and. now going to Sea with the 
Fleet, and would not be y till Michaelmas- 
| Term next. The Court agreed to examine the 
Witneſſes by Conſent of Parties before the Chief Ju- 
NMtice, the Trial being to be before him ; and that 
the Plaintiff, if he will, may croſs-examine them, 
2 Keb. 13. pl. 32. Catlin verſus Piageon. Vide ante, 

ji . 2 | 

j £ i; A Priſoner may not call Witnefſes to diſ- 

| prove what his own Witneſſes have fworn. State il 

Tri. 2 Vol. 764. And note; This Rule of late has Ie 

been extended to Civil Caſes. Sed Quzre. ph 

56. What was done at another Trial, cannot be 

_ in Evidence till the Record of the T rial is pro-' | ; 

porn 3 Vol. 326. 

, . Where the Record of the Convietion of an 

_ Aceberglics ſhall be read in Evidence or not. 3 Yol. 

We. I55. | | | WP 

F 58. ' The Court refuſed to examine Witneſſes, 

F whether they were indifted at the Suit of the De- 

 fendant for Forcible Entry, but they muſt ſhew 
the Inditment : But by Aleyze they may be aſk- 
ed at large, whether there were no Suits or Dit- 

= ferences betwixt them. 1 Keb. 209. The King verſus 

E Field. 

59. Kelinge conceived it no Evidence to fvear 

what 7. S. (not concerned, but as Witneſs in the 

Suit) ſaid, becauſe J. S. was not on his Oath when he 

$ faid it. Sed Cur* contra : That it 1s good Evidence 

4 and on Demal in another Trial in Court by F. S. the 

4 Credit is left to the Jury. 1 Keb. 754. pl. 53: Rutter 

4 V. Hebaen : : Yet Kelinge's Opinion ſeems moſt Juſt. 
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| 6o. Evidence given at a former Trial, and be- 

E eween other Parties, &c. 1s not Fvidence In aft- 

Y ocher Trial, &c. Sec State Trials 2 Vol, 3 54» 380, 
8 

W7 Y ; E p "No Evidence ought to. be given of what an 

Y acoomgic has fajd, efpecially- if not in the fame 

W Indictment. Ihid. 2 val. 4.36. But note ; one indifted 

or the ſame Crime cannot be a Witnefs, 1619. 2 Vol. 

E 610. | 

| : | 62. Yet a Prifner may bring, Koidenen to prove 

the Witneſs gave a different. Teſtimony before a Ju- 

Witice of Peace, or at another Trial : But the Court 

will not command the Depoſition taken before the 

Whutice to be produced for him to make Uſe of. 

w2 Vol. 578. 

7 - 63. Yet the Examination of a Witneſs before a. 
Juſtice of the Peace, was read on Behalf of the 
Priſoner, 7. e. to ſee 1f it agreed with his Evidence; 

| aw in Court. 2 Yo. 596. and ſee 3 Vol. 668. 
_-__ an Examination was read againſt a Priſoner : 
wi BOLere legem. 

s * ; 64. Perſons indicted of the ſame Fat, and ac- 

by: S Quitted, are good Witneſſes for others charged with. 

vt ſame Crime. 2 Pol. 147. 

= 65. And *tis held, That Accomplices may be. 

Witneſſes in Treaſon (though they confeſs their 

Guilt) if they are not indifted of the ſame Fact. 

'F Sce 1 Vol. 59: 2 Vil. 492, 610. 3/4. 117, 136. 
L Vol. 10, 2 
66. In an A ppeal Ifſue being taken, whether 

Ecommorant at Greenwich or W/ookvich, the Appellee 

7 *C offered to prove, that he had been indicted by that 

4. Addition, and had pleaded to the Felony : But per 

WC, it cannot be; for the Evidence for or againſt 
| * Parties on the Inditment, is not Evidence 1 now, 
$0 more than Evidence on Indiftment of Treſpaſs 
1 as Evidence in an Action of Treſpaſs; nor would 


they 


L , 


the Party ſuppoſed to be guilty of it be then living, | 


non toto vero continens eft falſum nec vero nec falſo, 


prodeſſe debet. Ibid. 


32 The Law of Evidence. F 
they ſuffer the: Appellee to give in Evidence what | 
was given in Eyidence on the Indiftment by one MR 
now dead; contraty to the Opinion of Tw:/den, WW 
and to the Practice in other Caſes : Nor would they 
allow the Evidence given for the Party on the In- 
diftment without Oath. 2 Sid. 234. Sampſon verſus i 
Tothill. | | +: 1 

67. Sir Fohn Fackſon was convifted on an Infor- 
mation for preventing of Evidence to be given on | 


an Inditment of Perjury againſt Fenwick and Holt, i 


who had” been Witneſſes for Sir F. F. He arreſted 
ſome Witneſſes, and gave Money to others, and ſo 
they were acquitted z he was fined one Thouſand 
Marks, one Month's Impriſonment, and bound to WE 
his Good Behaviour for twelve Months. H71]. 1662, 
B. R. T. per Pais 164. Vide poſt. 2D 

68. No Evidence of Simony ſhall be given unlef 


or were in his Life-time convicted of the faid Simony | 


at Common Law, or in ſome Eccleſiaſtical Court. 


i WH. & M. cap. 16.4 2. Fo 
69. Teſtes non poſſunt Teſtificare negative, ſed affir- 
mative. 4 Inſt. 279. | 'N 
70. Fudex non poteſt eſſe Teſtis in propria cauſa, 
Ibid. = 
71. Teſtibus deponentibus in pari numero, dignioribus 
eſt credendum. Tbid. Fj. 
72. Allegans contraria non eſt audiendus, verum 


Ibid. 
73. Furamentum eft indiviſibile, £9 non eſt admitten- 
dum in. parte verum, & in parte falſum. Ibid. | 
74. Allegans ſuam turpitudinem non et audiendus, i 
Ibid. . --; | 
75. Fuyurandum inter alios fattum nec nocere nec 
76. Facultas probationum you gt anguſtanda. Tbid. 
NS 77. Plus 


The Law of Evidence. 33 
= 77. Plus valet HNUS oculatus Teſtis quam auriti den | 
+ cer, Tbid. | 
: | 58, Vox Simplex nec probationem facit nec prafumps 
5 pew" inducit. Ibid. | 
Fa g. De Crimine in Lupanari commiſe, Lupanares 
7; to off poſſunt. Tbid. 
: bz | 80. Rui No odit in ſcenam (i. e. ad Te ficendem) mere 
Fo” Z by ergo infamis eff. Ibid. [ Qyere if not meant 
= of a _— who acts for Hire?) 
Y A Laſtly, A good Witneſs ſhould ſay from his Heart, 
* Non ſum Dofus nec inſtruttus (ad Teſtificandur) nee 
| curo de viftoria modo miniſtretur Juſtitia, 7.e. I am, 
| neither taught or inſtructed in giving my Teſtimo- 
7 | ny 3 nor do I care who has the Victory, but pnly 
# Juſtice be done to both Parties. 163d, 


we CHA P. IIL 
Of Witneſſes that are infamons. 
. O Witneſs ſhall be afpersd (with Infamy) 


W 8 without Proof. See State Tri. 2 Fol. 107, 
N | 318, 419,512 

= 2. Nor ſhall any particular Crime be proved as 

= gainſt a Witneſs, except the Record of his Conviction 

= >e produced. 3 79). 163, 326. 

= 3: Nor ſhall any one be permitted to fear that 

#7 he was ſuborn*d wa perjur'd, (9c. (his Infamy ex» 

+1 cludes his Oath). 1bid. 332. 

_ 4 And where the Record of the Conviction of 

an Accomplice may be read or not. bid. 155. 

1 | 5. If a Perſon is infamous, he ſhall not be ſworn 

1 Elther as a Juror or as a Witneſs ; for Example; If 

We Fat be attainted of a _— or of a Conſpi- 
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| have not ſeen Witneſſes challenged 3 which is regu- 
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34 The Law of Evidence. 
racy at the Suit of the King, or convicted of Per. 
Jury, or of a Premunire, or of Forgery upon the 
Statute of 5 El. c. 14. (and not upon the Statute of 
1H. 5. c. 3.) or convict of Felony, or has by J my 
ment loſt his Ears, or ſtood upon the Pillo 

'Tumbrel, or been 'higmati cus branded, or the ike 


que ſunt minoris culpe, ſunt. majoris infamie. If a 
Champion in a Writ of Right become Recreant or 
Coward, he thereby loſeth /ihberam Legem, and be- i 
cometh infamous, and cannot be a Witneſs ; for re- 
gularly he that loſeth [:heram Legem becomes infa- | 
mous, and can be no Witneſs: Or if the Witneſs be 
an Infidel, or no» ſane Memorize, or not-of Diſcre- 
tion, or a Party intereſted, or . the ike. But often- 
times a Man may be challenged to. be of a Jury, 
that cannot be challenged to be a Witneſs; and 
therefore, tho? the Witneſs be of the neareſt Alli- F# 
ance or Kindred, or of Counſel, or Tenant or Ser- 
vant to either Party, (or any other Exception that 
maketh him not infamous, or to want Underſtand- 
ing, or Diſcretion, or a Party in Intereſt) though it Wl 
be proved true, (2.) it ſhall not hinder his giving 
Evidence. But he ſhall be ſworn, and his Credit 

upon - the Exceptions taken againſt him left to thoſe 
of the Jury, who are Triers of the F at, infomuch + 
as ſome Books have faid, That though the Witneis 
named in the Deed be "named a Diſſeiſor in the 
Writ, yet he ſhall be ſworn” as a Witneſs to the 
Deed. A Witneſs amongft others named in a Deed 
was outlawed, and no Proceſs awarded againſt him 
by the Statute, yet allowed, tho* he was extra Le- 
gem, and an outlawed Perſon-cannot be an Auditor. 
And the Court in ſome Books have faid, That they 


larly to be underſtood with the Limitations abovye- 
ſaid ; but ſuch as are returned to be of a Jury, are 
| | to 


by The Law of Evidence, 35 
WY to be challenged for the Cauſes aforeſaid, for Outs 
ES lawry, and divers other Cauſes, (for which a' Wit . 
WE nc6 cannot be challenged,) and ſuch Proceſs againſt 
= Witneſſes is now vaniſhed. But ſeeing the Witnel, 
ſes named in the Deed ſhall be joined to the Inqueſt, 
and ſhall in ſome Sort join alſo in the, Verdict, (in 
W which Caſe, if the Jury and Witneſles find the 
BE Dccd that js denied to be the Pecd of the Party, 
= the adverſe Party is barred of his Attaint, becauſe 
WE there is more than twelve that affirm the Verdi&,) 
ET it is Reaſon that in that Caſe of joining, fuch Ex- 
WE ccption ſhall be taken againſt the Witneſs as againſt 
WT one of the Jury, becauſe he is in the Nature of a 
WE Juror. And therefore to put one Example ; If he 
WE be outlawed in a Perſonal Action he cannot be joined 
W#ro the Jury ; but yet that is no Exception againſt 
F him, to exclude him to be ſworn as a Witneſs to the 
{#Jury. And the Reaſon of all this is, For that if 


Z '$-4 
"ns 


prcgularly the Affirmative ought to be proved by two 
Wor three Witneſſes ; as to prove a Summons of the 
ag Lenant, or the Challenge of a Juror, or the like, 
Wut witn the Trial is by Verdi& of twelve Men, 
Where the Judgment is not given upon Witneſſes, op 
Wor King of Evidences ; but upon the Verdit, 
; pw "NS. -: ang 


1.48 1 


ol 


36- The Law of Evidence. 
and upon ſuch Evidence as is given to the Jury they 
give their Verdict. Co. Lit. 6. b. 


6. Men that are ſo branded with Infamy, that 


they cannot be Jurors, cannot be Witneſſes ; yet per 
Gln Chief Juſtice, and Newaigate Juſtice 1657. 


B. R. Conviction of Common Barratry hinders not 
from being a Witneſs ; but Maynard Serjeant held 
{ſtrongly againſt it. T. per pais 160, 

-7. Note; In the Caſe of The King verſus Ford, 


Perjury would take away one's Evidence, becauſe *tis 


an infamous Crime ;z not ſo of Barratry, which was i 
not of an infamous Nature, without an infamous 
Puniſhment were inflicted, as the Pillory, &c. But Rx 
the Court held contra ; and that it was not the Na- i 
ture of the Puniſhment, but the Nature of the | 
Crime, and the Conviction thereof that created the 


" 26d « 
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2 Salk. 69o. *T was argued that a bare Conviction of 


, 3W 
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Infamy : And per Holt Chief Juſtice, if one be con- | 


victed of Perjury on the Statute, he cannot be re- 


ſtored to his Credit by the King's Pardon ; for by 


the Statute, *tis Part of the Judgment that he be in- 


famous, and loſe his Credit, &c. but he may be re- 


ſtored to his Credit by a Statute-Pardon : But in | 
 Indiftments of Perjury at Common Law, the In- 


tamy is only the Conſequence of the Judgment; 


and therefore the King's Pardon in fuch Caſes re- 
ſtores the Party to his Credit. Vide poſ?, cap. 8. 2 Salk. 


514. 


8. At Lent Afſizes Suffolk 1657. St. Fobn Chicl ” 
Juſtice of C. B. would not allow one that had been 


whipp'd for Petty Larceny to be a Witneſs. But 


Earl Serjcant ſaid, they ought to be ſtigmatized that 


are diſabled from being Wrneſfſes, 161d, 


9. By Rolle Chief Juſtice, one that has been buri'l Hos 
in the Hand for Felony, may notwithſtanding be 2 
Witneſs in a Cauſe ; for he 1s in a Capacity to pu Wi 

A 


BZ chaſe Lands, and his Fault is purged by his Puniſh- 
= ment. Style 388. Anonymus. 
KF to. In the Star-chamber, Exception was taken to 
EX one of the Witneſſes, viz. Dr. Spicer, becauſe he 
BE had ftollen Plate, and had been pardoned for ir. 
WE But notwithſtanding the Exception, the Court did 
RX allow of the Teſtimony of the ſaid Dr. Spicer. Note ; 
#7 I did not appear in the Caſe of Fines, the principal 
Xx Cafe, whether the Pardon, by which Dr. Spicer was 
XX pardoned, were a general Pardon, or whether It were 
MX a particular and ſpecial Pardon. Godb. 288. Sir Ten- 
=—= 7 F:ness Caſe. | | 
1. In a Prohibition upon a ſuppoſed Modus D-- 
cimandi, Yelverton Solicitor, moved the Court for a 
Conſultation to be granted,' for that the Plaintiff in 
the Prohibition had not ſufficiently proved his Sug- 
= geſtion, the ſame being only proved by two Perſons, 
= which were both of them attainted of Felony, and 
F ft ſo could ' be no good and ſufficient Witneſſes in the 
= Law.” Coke Chief Juſtice, Ir appears by 11 Her. 4. 
== fol. 41. b; that if one be attainted of Felony, and 


= pardoned, he ſhall not after be ſworn of a Jury, for 
BE thar he is not probus & lepalis Homo, for Pana mori 
== -oteft,, culpa perennis crit ; and therefore ſuch a one 
= ſhall not be ſworn of an Inqueſt: And this is a 
XX good Challenge 'to a Juror returned to ſzrve, Thar 
== he hath been before attainted of Felony ; and though 
*X# pardoned for the ſame, yet he is not a fit Perſon to 
X lerve on a Jury, nor yet to be an” indifferent Wit- 


= neſs; and by the ſame Reaſon, the Teſtimony of 
= ſuch a one for a Witneſs in all Caſes, is to be re- 
L-* jectcd, and upon the fame Reaſon, I will not take 
© the Teſtimony of a Recuſant Convict for a Witneſs : 
= For by the Statute of 3 Fac. c. 5. a Popiſh Recuſant 
being conviCt of the ſame, is to be-excommunicated, 
and fo' to be taken as an excommunicated Perſon ; 
and in this principal Caſe, upon Examination it was 

| Wn”? +27. an> 
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Suggeſtion for the Prohibition, had been attainted 


% 
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found that the two Witneſſes, which proved the MW 
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of Felony ; and therefore by the Rule of the Court, 
the Prohibition was diſallowed (the Suggeſtion being 
unduly proved) and a Conſultation was granted. 2 Bul, i 
I 54. Brown verſus Craſhaw. IRE iik | 

12. Elizabeth Celier was tried at the Bat, upon an 
Indi&tment for High Treaſon. Upon Not guilty 
pleaded, there was one Perſon who came againſt her 
as a Witneſs, who was the then Proſecutor Thomas 
Dangerfield, againſt whoſe Evidence the Priſoner ex- 
cepted, for that he had been ſeveral Times convicted 


of cheating, and had been ſet upon the Pullory, and 


had been whipped, and was of very little Credit, 
and then he would have produced a Pardon of theſe 
Offences ; but ſhe produced a Copy of a ConviEtion 
of a Felony, for which he was burnt in the Hand, I" 
which was out of that Pardon 3 and alſo an Outlawry 
for another Felony, which was likewiſe out of that | 

Pardon and fo his Teſtimony was ſet aſide. And 
It was debated, That admit a Witneſs be convicted i 
of Felony, and afterwards pardoned, whether he. 
ſhall be thereby reſtored to be 2 good Witneſs ? And 
my Lord Chief Juſtice Scroggs and my ſelf were of 
Opinion, That he could not, becauſe tho? the Par- 
don doth take away the Puniſhment due to his Of- 
fence, yet -it cannot reſtore the Perſon to his Re- 
putation z and of that Opinion was Juſtice Nzchols 
in Cuddingtoit and 1:ilkin's Caſe, Mo. 852. pl. 1213. 
But my " Hes Fones and Dolben contra, and fo af- 
terwards did I conceive ; for in the Cafe of Cudding- 
ron and Hilkins, as *tis reported in Hobart, tis ſaid, | 
That the Pardon takes away not only pznam but re- 
e:um. Another Queſtion was ſtated, viz. Whether i 
2 Man convicted and burnt in the Hand be ſtigma» 
tick as to his Teſtimony ? And Fores held that he ij 
Was not, becauſe the Burning in the Hand is no P | 
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E notify to the Judge that he had his Clergy before. 
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TX Burt upon the whole Matter it appears by eſtor's 


FETR 


= Caſe cited in Foxley's Caſe, 5 Co. 110. a. that the 
© Burning of the Hand is (by Virtue of 18 E/z.c.6. 


> Witneſs, and not ſtigmatick. See Hob. 292. Sear! 
© verſus Williams. Raym. 369. Rex verſus Celier. Sed 
Ws edbuc Quere? gs 

XZ - 13. The Earl of Ca/tlemain was indicted for High 
EX Treaſon, and there were only two Witneſſes who 
== offered materially to depoſe againſt him, and they 


3X did depoſe very poſitively, as to his attempting to 
XX procure ſome to kill the King ; the Witneſſes were 
== one Dr. Titus Oates, and one Thomas Dangerfield. 


*X Upon the Evidence of Dangerfield, who had been 
*X# found guilty upon ſeveral Indi&tments, one of Felony, 
2 for which he had his Clergy, and was burnt in the 


> Hand ; upon other Inditments he had been ſet up- 
--: on the Pillory for cheating, but had obtained his 
2. Pardon under the Great Seal for all the faid Of- 
= fences; a Queſtion did ariſe, whether he might be 
= a Witneſs? and thereupon the Priſoner did defire 
= to have Counſel affigned him ; and it was granted ; 
= and Mr. Dane}, one of his Counſel, urged, That 
D's __ Danger- 
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Dangerfeld ought: not to be a Witneſs, for that he 


was blemiſhed, and the Pardon had not reſtored | 
him to his Teſtimony 5 and cited 2 Brownl. 47. | 


where it is faid, That the King pardoned a Man 
artaint for giving a falſe Verdict, yet he ſhall not 
be at another Time impanelled vpon any Jury ; for 


though the Puniſhment was pardo1in2G&, yer the Guilt | 


remains. 2 Bu. 154. Brown verſus Craſpaw, Ina 


Prohibition the Suggelttion was proved only by two i 
Perſons attainted of Felony. And Coke Chief Ju- i 
itice cited Hzll. 11 H.6. 41.6. pl. 7. That if a Man i 
be attained of Felony and pardoned, he ſhall not 


giterwards be ſworn upon a Jury, becauſe he is not 


_probus & legalis homo. But the Court willing to be 
thoroughly fatisfied, ſent me to the Court of Come. 


mon Pleas, to know their Opinions in this Point, 
And the Judges there reſolved, That the .Burning 


of the Hand was gua/i a Statute-Pardon as to the * 
Felony ; and as to that he was a good Witneſs, |: 


and the Pardon made him a good Witneſs as to the | 


other Offences : But they ſaid, That had he not been oy 
burnt in the Hand, the Pardon would not have re- 


ſtored him to his Credit again, becauſe in his Teſti- 
mony the People are concerned, and conſequently 


the Pardon will not deprive them of their Intereſt, 
| and thereupon we allowed him to be 4 good Wit- 
neſs. And with the Opinion of the Judges of the 
_ Common Pleas, as to the Burning of the Hand, a- | 
oree the Books of 5 Co. 110. a, Heſton's Caſe; and 


Hob. 292 & 67. Cuddington and Wilkin's Caſe ; but 
Aloo, 872. ſays, That Juſtice Nichols was of Opi- 


nion, That if the Plaintiff had been convicted, the | 


Judgtnent would have been otherwiſe. And, upon 


'the whole Evidence, the Defendant was found Not I 
guilty. Raym. 379. Dow Rex verſus The Earl of 


Coftlemain. 


14. In 


"WR" 


The Law of Evidence. ar 
*. +4. In Evidence upon an Information of Perjury, 
X it was obſerved, That one indifted of Perjury may 
EX be a Witneſs in the ſame Point, upon Trial betwixt 
WE others till Conviction ; as Sir Edward PowelPs Caſe. 
+ | (i 1 Keb. 298. Rex verſus Dawſon. : 
FX 15. A Pardon of Felony, tho? after the Burning 
*# of the Hand, ou. one a Witneſs, not ſo of Per- 
= jury. 1 Yen. 349. Anonymus. 
W | - 6. At "Hy Trial = 6 Priſoner, he took Excep- 
EX tion againſt the Witneſs againſt him, becauſe he had 
XX formerly- been burnt in the Hand for Felony : But | 
= the Chief Juſtice Kelynge, and Yylde Recorder being, 
= preſent, held that to be no Exception, and in Civil 
= Cauſes ſuch Perſons are frequently admitted for Wit- 
© nefles; and it differs from cutting off Ears, ſtand- - 
© ing in the Pillory, or other ſtigmatizing, becauſe 
thoſe Puniſhments make the Perſon infamous, and 
* = he is not allowed for a Witneſs : But Burning in 
- +» the Hand does not fo, becauſe it cometh in the Place 
--— of Purgation at Common Law, which ſuppoſeth he 
= might not be guilty notwithſtanding the Verdict. 
=X- And therefore at the Common Law, he that confeſ- 
= ſed a Felony, could never be admitted to his Purga- 
= tion ; for there could be no Preſumption of Not 
= guilty againſt his own Confeſſion, Yide Gods. 288. 
= Kehnge 38. 
XZ 17. A Witneſs was convicted of Perjury, which 
®X by the Death of the Prote&tor was kept from Judg- 
= ment; and therefore *rwas no Exception againſt his 
© Teſtimony, which made the Plaintiff*s Counſel offer 
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© Cur, This Verdict being nulled, it cannot now be 


==: given in Evidence either to diſable or diſparage his 


s 


v, 


| "1 be proved de novo by Witneſſes: But by Aleys, 
Y had the Verdi been defeftive in Point of the 
Ss 43 | Draw+ | 
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admit the Evidence, becauſe all is diſcontinued by 


neſs's Credit, produced a Pardon: of the Perjury: 


22 The Law'of Evidence; 
Drawing, yet it might have been given in Evi. 
dence. Fitz verſus Smalbrook. 1 Keb, 134. Pl. 60, 
S. C. Ray. 32. A 
18. Exception was taken to a Witneſs, that he | Fr 
was convicted of Perjury, and they offer'd a Copy ? 
of a Verdict, on which there was never any Judg- 
ment, in Olver's Time. But the Court would not * ; 


the Alteration in the Government. But it was agreed q ; 
that Evidence might be given Viva Yoce, to prove i 
him peyured ; the other Side, to eſtabliſh the Wit- i 


But per Cur”, that will not do, for it cannot reſtore i 
_ to his Credit. 2 Sid. 51. Widckes verl. Small- 


g. Crosby was indicted for High Treaſon, and at i 
a Tal at Bar, Aaron Smith was ready to give Evi- | 
dence againſt the Priſoner, when he produced the ' - 
Record of Smz7h's Conviction and Judgment to ſtand | 
in the Pillory, and he had ſtood in it, which his © 
Counſel objected made him infamous, and diſabled 7 
him to be a Witneſs. Ward, Attorney General : I? 
"This does not take away his Evidence ; the Cauſe, 
for which he was convicted, was only giving Inſtruc- 
tions to Stephen College, to be uſed by him upon his 
Trial ; but there was no Publication of them, and it 
was not a Cauſe that deſerved the Pillory. Holt Ch. 
Juſt. The Cauſe is not material, if the Court had 
a Juriſdiction 3 if he ſtood on the Pillory, and fſuf- ® 
fer'd an infamous Puniſhment, the Queſtion is, 'If |: 
he be a good Evidence? Trevor, Solicitor General : 
*Tis not the putting in the Pillory, but the Fa&t for !: 
which he was convicted, takes away his Evidence, | 
as Perjury, and not a Libel only, as here. Holt 
Chief Juſtice : *Tis the infamous Puniſhment, and i 
not the Cauſe. 2uere? If one is convicted of Perjury, 
and ſtands in the Pillory for it; if he gets a Patent 
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= The Law of Evidence, 43 
! or © of Pardon, it does not reſtore him to his Liberam - 
L mk + Here has been a General Pardon. The 
© Pardon does not revive his old Credit, but it gives 
fs "i _ him. a new one. If one attainted of Treaſon is 
: ardoned, it makes him a good Witneſs, tho? hbe- 
Wd © fore the Pardon he could not be ſo; but where a 
E Man lies under a civil Diſability, without any Con- 
| viction, the King cannot pardon ' that z but where 
| there is a Conviction for a criminal Offence, the King 
4 | can pardon, tho? not to reſtore him, but to give him 
4 © Credit for the future : This is the ſame Diſability as 
- 3s is ona J adgment | on Villenage or Attainder, and it 
BE is every Day's Pradtice to allow them to be Witneſ- 
I = ſes after Bad ; the Diſability is as much a Con- 
* * A bs on one as the other, and the General Par- 
don diſchargeth the Offence. I will not give any Q- 
"pinion now as to the firſt Point, whether he had 
þ been a good Evidence without a Pardon ; but I take 
fit that the General Pardon makes him a good one, 
Zand has taken of the Diſability; for it not only 
© takes away the Crime, but the Diſability too ; & 
o ; 5s, per Eyre Juſtice, he was allowed to give Evidence, 
{ores W put the Jury acquitted Crosby, 5 Mod. 15. Rex ver- 
ſus TS See 2 Salk. 689, 690. and 3 Lev. 426, 


wy þ 20. An Information for Perjury ſet forth, That 
FX the Defendant on giving a Leak and Releaſe in E- 
RE vidence, dated 15 and 16 Fuly 1681, executed at 
$7 4 Albemarle Houſe, to which Mr. Stroud was a Wirt- 
2 neſs, ſwore, that Mr. Stroud was in the Middle of 
Mt = Fuly 1681, at Newnham, innuendo Newnham in De- 
7 ts ; Whereas in Truth he was not at Newnham 
+ aforeſaid ; a Verdi&t was for the King : But Judg- 
2 ment was arreſted ; and it was held, 
4 1. That Newnhom was but an Individuum Vagum 
& without the Innuendo, and might be as well Newn- 
Pe Tz i AMiadleſex as Newnan in Devonſhire, or 
7 ſome 
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 wonhhire, ergo the Innuendo cannot inlarge the Im- ® 
portance of it. (See the Books there cited R. 


” | / 


ſome far diſtant Place z and if Newnham was at the i ; 
next Door, Mr. Stroud might be at N, ewnham and i 
at Albemarle Houſe in Middleſex too, in the Middle 
of Fu ly. Z 
_ 2, That the Tunuendo could not reſtrain the 1:di- 
viduum Vagum to Newnham in Devonſbire , tor *tis 
no Averment, but only in Nature of a Predi#? : ® 
It may ſerve for an Explanation to point out or af- 
certain where there is precedent Matter, but can £ 
never make a new Charge; it may imply what is 
already expreſſed, but cannot add to, or enlarge or | Fj 
change the Senſe of precedent Words: So here the i 
Word Newnhbam did not import Newnham in De- 
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3. That a Man ought not to be drawn into a| 
conſtruCtive Perjury, and that if the Matter of thi ks 
Oath had been certain, it was (2) material to the 
Iflue, and ſufficient to be Perjury. And Holt Chief |. 
Juſtice denied Goldsb. 191. and held, That if a Man þ 
gives Evidence to the Credit of a Witneſs, tho' this | 64 
be not the Iſſue, it is yet Perury. Fa 

4. As to the Objection that this was an bei TH 
tion at Common Law, and not upon the Statute, 
that makes no Difference as to the Certainty of the 
Charge for Perjury is no more infamous now, than 
it was at Common Law. the Difference is only, | 
That where A. is convicted on the Statute, *tis Part 
of the Judgment to be diſabled ; but if at Common Bt 
Law, *tis only a conſequential Diſability ; z and there- 
fore the King in the latter Caſe may pardon, and that 5 
will reſtore him to his Teſtimony ; *tis otherwiſe in 
the former Caſe, for there he muſt reverſe the Judg- Fa 


ment, or he cannot be reſtored. The King verſus # 


Greepe, 2 Salk, 513. Sce Chap, 8. Numb, 30. The iy p 
Caſe of The King and Ford. 


£ F; 
; 
be 


21. Davis i 


The Law of Evidence, 45 
= 271 Davis and Carter being convicted for forging 
XZ Bill under the Seal of the Bank of England, and 
RT having ſtood in the Pillory for it, were now brought 
WT up to the King's Bench, and prayed they might be_ 
B turned over to the Mar/halſea, becauſe the Sheriff 
RX of London oppreſſed them in Newgate ; where they 
&Z were detained till they paid the Fine, &c. and their 
XZ own Afidavits were offered to prove the Opprefſſion. 
3X Chief Juſtice : (See Co. Lit. 6. b. & Hals PI. Cor.) 
XZ If a Man has had an infamous Judgment, and has 
= ſtood in the Pillory for an Offence, which is con- 


WE trary to the Faith, Credit and Truſt of Mankine, 
7 as Forgery is, he cannot be a Witneſs in any Cauſe. 
FE Hale faith, If he hath ſtood on the Pillory, he can- 
FE not be a Witneſs 3 but that is to be underſtood for 
ZZ an infamous Judgment: But if a Man be convicted 
"+. for a Libel, and has ſtood on the Pillory for-it ; yet 
* perhaps he may be a Witneſs, Shower : Canning 
+> who was convicted for a Libel, and ſtood in the 
> Pillory, was allowed to be a Witneſs before the De- 
© legates, my Lord Chief Juſt. Treby, and other Judges 
== being there ; and ſo Aaron Smith was an Ev:dence in 
== Crosby's Caſe, Chief Juſtice : Aaron Smith was par- 
=> doned, and we gave no Opinion to this Point ; but, 
@= tor tay Part, I don't underſtand the Nature of his 


Py 

F % 
, 

Fi” a 
ES e 
» = - 

$44 


LA "4 rl « 
y wn "& ” : 9+ 


PSII, > 
Ot, Fog AS 


S_ 
IR 


Ke ; 


WAN . . ® » 
I Offence; it was only for giving Stephen College Notes 
2X how to defend himſelf on his Trial. In the princi- 


pal Caſe the Aﬀidavits were not read ; but the laſt 
7, Day of the Term, the Court ordered the Sheriffs to 
=> return the Money which they had taken from them, 
** and remanded them to Newgate. 5 Mod. 74. The 
> King ver/us Davis & Carter. 
22, A Juror who 1s challenged for declaring be- 
tore, what Verdict he will give; or for having given 
Counſel to one of the Parties, may notwithſtanding 
be ſworn as an Evidence; otherwiſe of him who is 
challenged for taking of Money, or the like, that 
| | goes 
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45 The Law of Gbfdence, 
goes to his Credit and Honeſty. Brook's General 1|. 
fue, 65. 49 Af. 1. 


23, One outlawed ſhall not be called probus & BN 


legalis Homo. One attainted in an Attaint ſhall 
never be ſworn in any of the King's Courts z and 
ſhall not wage his Law in Debt. 32 Hen. 6. 32 & 


33 H.6. 55. 


24. It was reſolved by al the Judges, That thoſe F 


4 


Priſoners' who were equally culpable with the Reſt, 


may be made Uſe of as Witneſſes againft theip PF 


Fellows, and they are lawful Accuſers, or lawful 
Witneſſes within the Szat. 1 Ed. 6. 12. 56 6 Ed. 6. 
c. 11, & 1 Mar. 1. And accordingly at the Frial 
of theſe Men, ſome of their Partners jn the Trea- 
fon were made Uſe of againſt the Reſt, for lawful 


Witneſſes within thoſe xe are ſuch as the Law 


alloweth ; and the Law alloweth every one to be a 
Witneſs who | is.not conyicted, or made infamous for 
ſome Crime: And if it were not ſo, all Treaſons 


would be fafe ; and it would be impoſſible for one, | 


who confſpires with never ſo many others, to make 
a Diſcovery to any Purpoſe. Bur the Lord Chief 
Baron Hale ſaid, That it one of theſe culpable Per- 
ſons be promiſed his Pardon, on Condition to give 
Evidence againſt the Reſt, that diſables him to be 
a Witneſs againſt others, becauſe he is bribed, by 
ſaving his Lite, to be a Witneſs; ſo that he rakes 
a Ditterence where the Promiſe of -Pardon is to him 
for diſcloſing the Treaſon, and where it is for gj- 
ving Evidence. But ſome of the other, Judges did 
not think the Promiſe of Pardon, if he gave Evi- 
dence, did diſable him z but they all adviſed that 
no ſuch Promiſe ſhould be made, or any Threatnings 
uſed to them in Caſe they did not give full Eyidence. 
Kehynge 18. 


25. In Treſpaſs againſt 4. one B. was admitted | 


to give Evidence againſt him, though by his O99 
3 | ON. 


FT The Law of Evidence, 47. 
i ® © Confeſſion he was a Jomt-Treſpaſſer, and by his 
ji W Oath did caſt the Damages upon his Companion : : 
& And fo freed himſelf in a Manner. Clayt. 115. A- 


_ 7 nonymus. 


es eſſe poſſunt. 4 Inſt. 279. © 
po ffs Vendor, though Particeps Criminis, was 
Y alowed to be a Witneſs, on Information on 13 
© & 14 Car. 2. Cc. 15. T. Fones I55. Rex verſus Be- 
© riſen. 
; p 3 K 8. An Aion on the Caſe againſt Gary, for re- 
8 fouing a Perſon arreſted on mean Proceſs, at the 


be bo © was ſworn as a Witneſs for the Defendant, not being 
I's 4 made Party to the Action : Which Holt Chief Ju- 


© tice he/itanter allowed, upon the Reaſon that he. 


7 > ſwore to charge himſelf, if by his Evidence he dif- 
F*charged the Defendant ; bur faid, it was what he 
= "inever had ſeen before, and that if the Defendant 
+ was guilty of the Reſcous, he could not but be Par- 
=== ziceps Criminis : However he was ſworn, and his Cre- 
& dit left with the Jury. 6 Med, 211. Wilſon verſus 
2 29. A Man attainted of Piracy i is not a good Wit- 
x neſs to prove another guilty or Not Guilty of Piracy. 
=—_ P/. 15 Fac. 1. B. R. per Cur, Wooaford's Caſe. 
== 2 Kol. A. 696. pl. 2. 

& 230. If a Man on his Examination accuſe another 
== of Piracy, and after he himſelf is attainted of Pi- 
i A tracy, and after being pricked in his Conſcience, ſends 
==#tor that Party he accuſed, and acknowledges be- 

fore Witneſſes that it was a falſe Accufation, and by 
Ethe Procurement of another Perſon ; yet this Con- 
7 ih tefſion ſhall not be admitted to weaken the Evidence 
, 74 he gave before his Attainder, becauſe it was made by 

& him after his Attainder. Paſch. 15 Fac. 1. B. R. 


ue vodfard's Caſe, per Cur? preter Dodderidge, wha, 


26. De Crimine in Lupanari commiſſo, lupanares 


@ Plaintiffs Suit : The Party reſcued appeared, and 
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by Holt Chief Juſtice, pag. 42. That *tis the infa- © 


- Men, as Mr. Prym, Mr. Burton, Mr. Baſtwick, &c, © 


Of Witneſſes that are intereſted in the Event 


The Law of Evidence. 


28 


bone to be of another Opinion. 2 Rol. A. 686, 


$6 x. See hereafter Tilley s Caſe. What Proof ſhall 
be allowed, or not, to make one 2101 compos. Caſes 
in Law and Equity, 1 Part, 59. : _ 
| 32. Note; Notwithſtandirg what is before faid 


mous Puniſhment (2. e. the Pillory) and not the Crime, ® 
that makes a Man infamous, yet he afterwards ſeems 
of a contrary Opinion, viz. That *rwas not the Pu- 
niſhment but the Nature of the Crime, and the ® 
Conviction that created the Infamy. See 2 Salk. & 
690. | bl, 
FAad:-4 it muſt be confeſſed, that divers worthy | { 


have been both Pilloryed and Stigmatized, and yet Þ : 
were not thereby rendred orien or their Credit | 
afterwards omg : 1 


CHAP. IV. 


of the Cauſe. 


I. N OTE; By Treby Chief Juſtice, an Heir | 
apparent may be a Witneſs concerning the 
Title of the Land 3 but a Remainder Man cannot, By 
for he hath a preſent Eſtate in the Land ; but the 
Heirſhip of the Heir is a mere Contingency — 2 
Alſo where there is a Tenant in Tail, Remainder Wy 
in Tail, he in Remainder cannot be a Witneſs con- 


cerning the Title of thoſe Lands for he hath an E Þ 


ſtare therein, ſuch as it is. - 1 Salk. 283, . * , 


The Law of Evidence 29 


F », A Witneſs ought not to be examined where 
© his Evidence tends ro clear or accuſe himſelf of a 
BY Crime. See State Tri. 1 Vl. 310, 323. 2 Vol. 319: 
BE 2 Ye. 224. 470. 31. Yet an Approver or an Ac= 
=Z complice may be a Witneſs till he is indicted. 1 Yo! 
606, 619, 782. 2 Vol. 377, 492: 3 Vol. 117, 136; 
4 Vil. 0. 4s 
A 23. How far a Witneſs that {wears, to procure 
XZ his Liberty, may or may not be credited, ſee Fare/ly 
W 119. | 
Kee 4 The Parſon of a Pariſh is not to be admitted 
7 as a Witneſs to prove the Bounds of his Pariſh, be- 
== cauſe intereſted in the Tithes, Ec. Farefly 63. Quzre 
= how far a Pariſhioner may be admitted in that 
= Caſc ? JOE | 
5. In an Action upon the Statute of Hue ahd 
Cry by Tirrel, againſt the Hundred of B. the De- 
tendant pleaded Not guilty; and in Evidence, the 
© Plaintiff, to prove that he was robbed; as he had 
declared, offered to the Jury his own Oath, in ma- 
=Z king good his Declaration; which Anderſon and Pe- 


_ 
_ 


77am Juſtices utterly refuſed. But Y/yndbam affirm'd, 
that ſuch an Oath had been accepted in the Caſe of 


3 one Harrinzton, where the Plaintiff could not have 
Exgother Evidence to prove his Cauſe, in reſpect of Se- 
mxtcrecy ; for thoſe who have Occaſion to travel about 


Fxrherr Buſineſs, will not acquaint others what Money, or 


* 


ZZother Things they have with them in their Journeys : 
FrZAnd we ſce that in ſome Cauſes the Law doth admit 
, he Oach of the Party in his own Cauſe; as in 
| Debt, the Defendant ſhall wage his Law. (So in 
. © Robbery, Vide poſt, pag. 52 & 60.) Periam : That 
52 an ancient Law, but we will not make new Prece- 
, xEents ; for if ſuch Oath be accepted in this Caſe, by 

the fame Reaſon in all Caſes where there is Secrecy, 
and no external Proof; upon which would follow 
EZprcat Inconveniencies: And although ſuch an Oath 
Je E hath 
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hath been before accepted of, and allowed here, yet 
the ſame doth not move us; and we ſee no Reaſon 
to mulciply ſuch Precedents. . The Declaration is, 
That the Plaintiff was robb'd of 1o /. de Denariis 
ipſias Quyerentis ; and upon the Evidence it appeareth, 
that the Plaintiff was the Receiver of the Lady Rzch, 
and had received the ſaid Money for the Uſe of the 
faid Lady ; and Exception was taken to it by Shuttle- 
worth 5 but it was not allowed ; for the Plaintiff is 
accountable to the Lady Rich for the ſaid Money. 
And it was agreed that if he who was robbed, after 
he hath made Hue and Cry, doth not further follow 
the Thieves, yet his Action doth remain. 2 Leon. 82. 
Tirrel and the Hundred of B.'s Caſe, S. C. 4 Leo. 51. 
8, C. Goldsb. 2.4. | 
6. In an Action on the Caſe for managing the De- 
fendant's Ship ſo negligently, that it ran over the 
Plaintiffs Barge; the Declaration ſet forth, That he 
was poſſeſſed of the faid Barge laden with divers 
Goods and Merchandizes. And Firſt, Holt Chief 
Juſtice would not fufter the Pilot to be a Witneſs, 
becauſe he was anfwerable, 4t faulty in Steering, to 
the Maſter. Secondly, He would not fuffer Damages 
to be recovered for the Goods, becauſe not ſet forth 
particularly, &c. See the Caſe of Martyn verſus Hen- 
arickſon, 1 Salk. 287. | 
7. In Frover for Money, the Caſe was upon Evi- 
dence thus : The Plaintiff's Son had a general Au- 
thority trom his Father to receive and pay out his 
Father's Money : The Son took a Bill for Money 
due to his Father, and went and received it without 
any particular Authority for that Purpoſe 3; and this 
Receipt was with an Intent to imbezil and ſpend it: 
But he gave a Receipt as for Money had and received 
to his Father's Uſe ; and this Money was given to 
the Defendant: And the Queitions were, Firft, It 
the Son could be a Witneſs in this Caſe to prove the 
| | | Delivery 


The Law of Evidence. 5t/ 
Delivery to the Defendant : And Secondly, Whether 
the Father could maintain an Aftion of Trover for 
the Money. As to the Firſf; Holt Chief Juſtice at 
a Trial at Njff privs, was of Opinion; That the 
Son might be admitted as a good Witneſ:, his Te- 
ſtimony being corroborated by other Circumſtances ; 
and Secondly, That the A&tion was maintainable for 
the Father. See the Reaſons of his Opinion; 1 Salk; 
289, 290. _, Eh: OS Rho 

8. In an Action againſt a Hundred, brought by 
the Maſter being a Carrier; for a Roberry committed 
on his Seryant in his Abſence ; 2uere, Whether the 
Maſter, being Plaintiff in the Acton; may be an 
Evidence to prove that he delivered the Money, of 
which the Servant ſwears he was robbed; before his 
Servant went his Journey in which he was robbed ? Be- 
W cauſe he may prove that by Somebody elſe ; and no 
= Man ſhall be a Witneſs in his own Caſe, but for 
W che Neceſſity of the Thing: As if he himſelf had 
been robbed; although he wete Plaintiff, he would 
have been a good Evidence to prove the Robbery 
on himſelf, and of what Sum and Things ; and alſo 
to prove that he gave Notice to the next Village; 
| and taiſed Hue and Cry; and this becauſe no other 
Proof can be had. - But the Delivery of the Money 
to the Servant before the Robbery; and before he 
went his Journey, may be proved by any other as 
well as himſelf; although it was objefted; it was 
neither ſafe nor uſual for Men - to call Witneſſes 
when they deliver Money to carry on a Journey, for 
tear of Diſcovery. And for this Reaſon per Cur* 
(againft my Opinion) it was ruled, That he ought 
| to be received as a Witneſs ; and he was ſworn ac- 
cordingly. Mich. 1650. Bennet verſus The Hundred 
= of Hariford in Com? Hartford. 2 Roll. Abr. 685. pl. 7, 
: S..C*N.SP Style 233, | 
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52 The Law of Evidence; 


Hundred of O/zoafroſs, it was holden, That the Ma=- 


Ft 2 OS rs .- y 
"0 Wa hy; 0, oe er, F*.5; IF - RES 
: 


vant had, which was 200 /, he was cauſed to prove 


_ vell ciſcharged that Fruſt ; then he proved the Rob- 


tings at Guild-Hall, Pal. 1509. Holt Chief Juſtice 


Money by (his Servant, the Servant may be a Wit- 


v 


| 9. Upon the Statute for Robbery againſt the 
iter may well bring this Action where his. Servant 
was robbed. Now to prove what Money the Ser- 


he had 'fo much Money deliver'd him, and that he 
had been formerly truſted by his Maſter, and had 


bery by his Outcries, and that he was wounded in 
the Aſſault, and other Badges of ſuch a Faft done: 
Then 1t was held, that his own Oath before- a Ju- 
ſtzce of Peace is ſufficient within the Statute of 27 
Eliz. and no contradictory Proof ſhall be received 
again{t that Oath, that he knew any of the Robbers ; 
tor when he had once deny*d it upon Oath, this 1s 
all requir'd by the Law to enable the Maſter to bring iſ 
this Action as to that Point ; quod nota. Clay. 35. iſ 
Wincop's Caſe. , 


In the Cauſe of Maſon verſus Hog/den at the Sit- 


ſaid, That barely being a Factor does not incapaci- 
tate a Man from being an Evidence ; otherwiſe it he 
be intereſted. Rep. T. A. R. 226. 

And Note; the Cauſe of Tybbald verſus Trepott, 
tried at the Sittings there in Mrichacelmas Term fol- 
lowing, viz. An Action on the Caſe was brought by 
a vilk-Dyer, againſt his Servant for Money received 
to his Uſe, and on the Evidence it appeared, that 
A. ſending Silk ro be dyed by the Plaintiff, the 
Plaintiff fent his Servant the Defendant home with 
it, and A. paid the Szrvant for every Parcel as he 
received 1t 3 and on the Trial 4. was produced as a 
Witneſs, to prove that he paid the Money to the 
D-fendant : But Zo/z would not admit his Evidence; 
for that would be to admit a Creditor to ſwear in 
Diſcharge of himſelf. But (fays he) If a Man pays 


nels ; 


The Law of Evidence. 53 
neſs; but that is allowed for the Necefliry of the 
Thing.” See' Rip. T. AK: 261, 262. | 
Fel 10. It hath been reſolved by the Juſtices, that the 
= Wife cannot be produced as a Witneſs either againſt, 

\ or for her Husband, quia ſunt dues Anime in una 
Carne, and it might be a Cauſe of implacable Di!- 
cord and Diſſenſion between - the Husband and the 
Wife. 1 Inſt. 6.6. 

11. The Court was moved to knogy, Whether 
the Wife of a Bankrupt can be examined by the 
& Commiſſioners upon the Statute of Bankrupts ? And 
they were of Opinion ſhe could not be examined ; 
for the Wife is not bound in Caſe of High Treaſon 
to diſcover her Husband's Treaſon, altho* the Son 
be bound to reveal it; theretore by the Common 
Law ſhe ſhall not be examined. 1 Brownl. 47. Ans- 
nymus. 2 
= 12. In an Indictment proſecuted by the Husband 
== tor ſcducing away his Wife, and keeping her ſome 
= ime in Adultery; the Wife was admitted to be a 
== Witneſs againſt the Defendant, coram Juit. J/nchan, 

= at Lent Afſizes at Aylesbury ; and the Detendanr was 
tound guilty. T. per Pais 160. 
| 13.580 inan Action of Afault and Battery brought 
gg by the Husband, for an Afault on the Wife, with 
Ws an Intent to Raviſh her, ſhe was admitted an Evi- 
we cence, {which 77s// Ch. Juſt. ſaid, was becauſe the 
Wite cannot give any Conſent, though it be no. Fe- 
WT lony.) And Ho alfo held, That A. having laid 5 /. 
of the Event of the Cauſe was no Objection to 4's 
Wite's being an Evidence, becauſe it ſhall not be in 
the Power of a third Perſon to diſqualiity one who 
| otherwiſe would be a good Evidence, and thereupon 
ſhe was admitred an Evidence at the Sittings at Gu. /d- 
Hall, Paſ. 1709, Anonymus. Rep. T. A. R. 224, 
| 14, There was a Libel in he Spiritual Court, Caz/a 
atlitatienis Maritagi; ;, pending that Suit, the Wo- 
"023 JD273 
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man exhibited an Indi&tment in this Court againſt all 
the Witneſſes who might prove the” Marriage, and 
it was for a Conſpiracy by Force and Arms to carry 
her away againſt her Will, &c. And the Woman 
being produced as a Witneſs, It was objected againſt 
her, that ſhe ought not to be allowed to give her Evi- 
dence, becauſe there was a Marriage proved in the 
Spiritual Court; and where the Conſequence of the MW 
Evidence will redound to the Benefit of the Witneſs, Wl 
he is always rejected. Curia: Brown was executed 
for ſtealing Mrs. Ramſey, and ſhe was allowed to be 
'a Witneſs in that Caſe. And in Fulkvood*s Cafe upon 
the Statute of 7, 7. the Woman was allowed to be 

a Witneſs; and ſo ſhe was in this Caſe. 4 Moed. 8. 
Rex & Regina verſus Fezas. 

" 15. fohbn Brown was indicted upon the Statute 
3 Hen. 7.c. 2. for the forcible taking away and mar- 
rying one Lucy Ramſey, of the Age of fourteen 
Years, having to her Portion 5000 |. He was tried 
at the Bar, and the Fact appeared upon the Evidence WW 
to be thus: She was inveigled into Hide-Park by ME 
one Mrs, P. a Confederate with Brown (who had WE 
prepared a-Coach for that Purpoſe) to take the Ar 
in the Evening, about the oor End of May laſt ; 
and being 1n the Park, the Coachman drove away W 
from the Reſt of the Company, which gave Oppor- Wl 
tunity to Brown, who came to the Coach- fide i in a Vi- 
zard Mask, and addreſſing himfelf firſt to Mrs. P. 
{oon perſuaded her out of the Coach, and then pulls 
out a Mad-Servant there attending Mrs. Ramſey, 
and gets himſelf into the Coach, and there de- Wi 
rains her until the Coachman carry'd them to his 
Lodgings in the S/rand, where the next Morning he Wl 
prevails upon her (having firſt threatned to carry her Wl 
beyond Sea it ſhe refuſed to marry him ; but was the 
tame Day apprchenaed mn the ſame Houle. It was 
at Arft doubred, Whether the Evidence of Lacy " &'; 
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W /y was to be admitted, becauſe ſhe was his Wife de 
= ao, though not de jure *But the Court ſeriatim de- 
Ws livered their Opinions, that ſhe was to be admitted a 
Witneſs. Firj/t, For that there was one continuing 
| Force upon her from the Beginning till the Marriage 
Ws wherefore whatſoever was done' while ſhe was under 
that Violence, was not to be reſpected. Secondly, 
As ſych Caſes are generally contrived, ſo heinous a 
BW Crime would go unpuniſhed, unleſs the Teſtimony 
| of the Woman ſhould be received. Thirdly, In Full. 
WE :o00d's Caſe, reported in 1 Cro. (which was read 1n 
WE the Court) the Woman was a Witneſs, though mar- 
WE ricd, as here; and Rainsford cited my Lord Coſtel- 

= haver's Caſe, where the Counteſs gave Evidence, 
WE that he aſſiſted the Committing of a Rape upon her : 
== But Hale ſaid he was not governed by that Caſe, 
BE becauſe there was a Wife de jure ; the Evidence being 
Ez clear to all the Points of the Statute, viz. rſt, That 
= the Taking was by Force. Secondly, That the Wo- 
= man had Subſtance according to the Statute, Thirdly, 
BE That Marriage enſued, though it did not appear 
BE ſhe was deflowered ; the Jury found him guilty : 
= Whereupon Judgment was given, and he was hanged, . 
= 1 7. 243. Brown's Cafe, S.C, 3 Keb. 193. 

W 16. In an Indi&tment againſt the Lord Audley for 
& aſſiſting B. in the Committing a Rape on his own 
= Wife, *twas doubted whether the Wite may be pro- 
Es duccd as a Witneſs againſt her Husband ; and it was 
= rclolved by all the Judges, That in Caſe of a com- 
= mon Perion berween Party and Party, ſhe could 
Eg not, according to the Opinion in Cote's firſt Inft, 
eg /-. 0. But between the King and the Party, upon 
= an Indictment, ſhe may, although it concerns the 
| Feme herſelf; as the may have the Peace againſt her 
Husband. Hut. 115. Lord Audley's Caſe. See $:, 
Tri. 1 Vol. 171, But the Admitting of the Wife to 
be an Evidence againſt her Husband, hath been di- 
K 4 vers 


DA; 
ae] 


. Y _— = bo . hone $h AM 
Ts OB PRI 0% OS $a 7 p-. pre WO OSD 
BEI IRIS IE I RE PIE Ge "ARON 


F. 
* 3 % 
Fir 
, 


' , ' : 


F6 _ The Law of Evidence. 


vers Tifnes, ſince Lord Audley's Cafe, held: to be cons 
trary to Law, See State Tri. 4 Vol. 387. 
i7. Mary Griggs was indicted upon the Statute 
I Fac. 1. c. 11. for that ſhe the twenty-eighth of Fe. 
| bruary 1653, was married to one Nzcholas Coats, and 
that ſhe afterwards, viz. the tenth of O#ober 1659, 
the firſt Husband being then alive, marry'd Edward 
Cage, &c. . Upon Not guilty pleaded, the firſt Huf. 
. band was produced at the 'Trial as a Witneſs to prove 
the firſt Marriage ; but the Court 'totally refuted to 
admit of his Teſtimony, and faid, That a Wite 
could not bes admitted to give Evidence againſt her 
Husband, nor the Husband againſt his Wite, in 
any Caſe, excepting Treaſon, becauſe it might oc- 
caſion implacable Diſſenſion, according to 1 Inf, 
6. b. and they denied the Lord Aualey's Caſe in WE 
Fiut. 116. to be Law ; ſo the Prolecute having no 
other conſiderable Wirnck, the Jury brought 1n 
the Priſoner Not guilty. Roym. i. Mary Griggs 
Caſe. 

18. In an Information on the Statute of Ulury, 
the Party to the ufurious Contract ſhall not be ad- 
mitted as an Evidence againft the Ufurer, for in Et- 
fect he then would be Teſtis in propria Canuja, and Wi 
void his own Bonds and Securities, to diſcharge him-- i 
{elf for the Money he had borrowed. - And altho' 
he commonly raifes up the Informer to exhibit the 
Information, yet in Truth he is the Party. Trin, 
8 7ac. 1. Smith's Caſe, per Cur, quod vide Co. Lit. 
6. b. Roll, Abr. 685. pl. 42. Yet after the Money 
is repayed, he who borrowed it on the uſurious Con- 
tract may be a Witnets. Vide poſt, N®. 23. 

19, If 4. is indicted for Perjury on 5 Eliz. which 
yas committed in Evidence on an Action brought 
| p B. verſus C. In this Caſe C. who profecutes the 
Indy ment, and againſt whom the - Verdi was 
givap in the ATION, on the Evidence given by i 

oug [ 
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WE ought not to be received as an Evidence on this In- 
WE dictment to prove 4. guilty of the Purjury, becauſe 
WT by the Statute he is to recover 20 /. he being, the 
Party grieved, and the Indiftment being Ad grave 
== Damm of the faid C. Mich. 1650. Agreed per _ 
= C:”, Bacon's Caſe, 2 Roll. Abr. 685. pl. 4. 2 Sid. 
= Rex verſus Povey E9 alios.” 27 

= 20. If a Man is indicted for an Aſſault and Bat- 
WT tery on F.S. F. S. may be admitted as an Evidence 
BE to prove him guilty ; becauſe *tis nor the Suit of 
BS the Party, but of the King. 2 Roll. Abr. 685, 


WT 7. 5. | 

- 4 2 1. An Information was brought againſt Parris, 
= for that he Fraudulenter & deceptive procured one 
== Anne Wigmore to give a Warrant of Attorney to 
Ez confeſs a Judgment. To this he pleaded Not guil- 
= ty ; and upon the Trial it was debated, Whether 
WE ſhe might be admitted to give Evidence againſt the 
= Defendant? For if he were convicted, the Court 
== faid they ſhould ſet aſide the Judgment. Neverthe- 
= leſs he was ſworn, by the Opinion of Three Judges 
== againſt Twi/den ; this Suit being for the King. Up- 
== on his Trial he was found Guilty, and fined a Hun- 
== dred Marks, and order*d to come with a Paper on 
2 his Hat expreſſing the Offence. 1 Yer. 49. Parriss 
W Caſe. S. C. 2 Siderf. 431. S. C. 2 Keb. 572, Note; 
es is faid in Szderfiu, That the Judgment was ſet aſide 
upon Parriss being found guilty ; and that he was 
eg found Guilty chiefly upon the Evidence of Arne 
_ /iemore. FPS. 

: 22, In an Information of Forgery for Publiſhing 
a forged Deed, pretended to have been the Act and 
| Deed of one Coke, knowing It to be forged; upon 
= Not guilty pleaded, it appeared to the Jury upon 
gs Evidence, that the ſaid Deed imported a Revocation 
= of the Will, and of a Codicil annexed to the Wilt 
a of the faid Coke, 50 the Prejudice of the Executors, = 

| and 
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| and fimdry Legatees named in the Will. And it 
was held per Cur”, upon Conference with the Judges 
_ of the King's Bench, whom one of the Barons was 
ſent to adviſe with, Firſt, That a Truſtee, who has 
conveyed over his Eſtate in Truſt, or has aſſented 
thercunto, cannot be a Witneſs for the King in this 
Caie; nor can a Legatee, or any other Perſon that 
S a Loſer by the Deed, or may receive any Ad- 
vantage by the V erdict's being found for the King, 
And for this Dutton and Col*s Caſe was cited, being 
a Caſe in Point in B. R. and it 1s the ſame Caſe of 
Perjury : He that is injured by the Party, ſhall not 
be received as a Witneſsz becauſe, it the Verdi& 
paſs for the King, he will conſequentially reap an 
Advantage by it. But in Caſe of an Indictment for 
Battery, he that was beaten may be a Witneſs, be- 
cauſe he can reap no Benefit by the Verdict in an- 
other's Suitz and the Cauſe is of ſmall Moment. 
But in Cafe of Forgery, Perjury or Uſury, (as ap- 
pears Co. 1 Ioft. fol. 9.6.) the Party grieved may iſ 
have an Advantage - the Mi and therefore 
ſhall not be received as a Witneſs ; & mt le Drver- 
fity. It was likewiſe held, That it Witneſſes are 
examin'd De bene eſſe betore Anſwer, upon a Con- 
tempt, ſach Depoſitions cannot be made Uſe of in 
any other Court, but the Court only where they were 
taken. The Reaſon ſeems to be, becauſe there was 
no JHiJue joined, ſo as there could be a legal Exami- 
nation ; and they were only taken to be read in the 
Court, in which they were taken, upon a Contempt 
to that particular Court, Harare 331. HWats's 
Caſe, TE 

23. Nota; By Twiſdeu, Juſtice, it was reſolved 
in one Loxg's Caſe, That upon an Intormation upon 
the Statute of Uſury, he who borrows the Money 
may be a Witneſs after he hath paid the Money, but 
not betore. Raym, 191, Anonymus, 


24. The 
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WE che Proſecutor 45 /. upon a Pledge of Jewels, and 


59 
24. The Defendant was indicted for Uſury, for 
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Sh | taking 9 /, for the Uſe of 45 /. for a Year, contra 
= /ormam Statuti., The Caſe was, The Defendant lent 


ay 7 8 


it was agreed to pay the ſaid Intereſt, after the Pro- 


ſecutor gave his Bond for the ſame Money ; and 


the Bond being not diſcharged, the Proſecutor was 


7 | produced as an Evidence, and was ſworn by Toit De 
= ne ce, as he ſaid. Here Holt declared for Law, 
Es That where a Man 1s jntereſted in the Conſequence 


of that which he ſwears for, if 1t be ſo, that the 
Doing of the Act which he is now Evidence to inva- 


WE lidate, or ſet aſide, was a Means to obtain his Li- . 


A 


berty from Impriſonment, or an Exemption from 
Corporal Puniſhment, he ſhall be a Witneſs, as in 


BE the Caſe of Dureſs, though it be to ſet aſide his own 
Ez Bond ; yea, it being given to obtain his Liberty, 
= he ſhall be a Witneſs alſo, where the Nature of the 
WB Thing allows him no other Evidence : As it a Wo- 
= man give a Note or a Bond to a Man to procure her 


WE the Love of F. S. by ſome Spell or Charm ; in an 
= Indictment for the Cheat, tho? it tend to avoid the 


== Note, yet ſhe ſhall be a Witneſs, Note ; Here it 


could not be given in Evidence. that the Defendant 
was a common Ulurer, becauſe he could not be ready 
to give an Anſwer, to that Matter. Farreſley 118. 


= Don? Regin' verſus Sewel, alias Beaus, at Nift prinus 


coram Holt in Com? Midd? 

25. The Defendant was convicted by the Oath of 
the Informer, upon the Statute of 13 Car. 2. againſt 
ſtealing of Deer z; and Mr. Shower moved that it 
might be quaſhed, becauſe the Informer is not to be 
admitted as a Witneſs, he being to have a Moiety of 
the Forfeiture. The Party to an uſurious Contract 
ſhall not be admitted as an Evidence to prove the 
Ulury, becauſe he is Teſts in propria Cauſa, and by 
his Oath may avoid his own Bond, Mr, Pollexfen 


contra : 


Fl 
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contra : The Statute gives Power to convitt by the 
Oath of a credible Witneſs, and fuch is the In- 
former. *Tis not a material Objection to ſay, that 
the Informer ſhall not be a Witneſs, becauſe he hath 
a Moiety of the Forfeiture ; for in Cafes of the like 
Nature, the Informer is always a good Witnefs. As 

the Statute for ſuppreſſing of Conventicles, the 
Informer is a good Witneſs, and yet he hath Part of 
the Penalty ; for otherwiſe that Act would be of lit- 
| tle Force: For if he who fees the People met to- 
gether be not a good Witneſs, no Body elfe can. 
Cur* : In the Statute of Robberies a Man fears for 
himſelf; becauſe there can be no other Witneſs, and 
therefore he is a good Witneſs. 3 Mod. 114. Fen- 
nings verius Hankeys. 

26. It was agreed by the whole Court, "That De- 
poſitions of Witneſſes which were Detendants, and 
which are ſuppreſſed by Order of the Court, al- 
though that afterwards there be no Proceedings a- 
gainſt them, yet they ſhall not be allowed of at 
the Hearing of the Cauſe in that Court. And this 
was declared to be the conſtant Rule of that Court. 
Godb. 428. Huet and  Overys Caſe in the Star- 
gorges 

. In Treſpaſs againſt many, one of the Plain- 
riffs Witneſſes by Miſtake was made Defendant, 
and continued ſo till the Joining of the Iflue ; and 
then on Motion his Name was ſtruck out, that 
he might give Evidence. 2 Sderfin 441. Anony- 
mus. 

28. It was moved for the Plaintiff, that a Perſon 
named 1n the Simul cum, being a material Witneſs, 
might be ftruck out, and it was granted. Kelynge 
ſaid, That if nothing was proved againſt him, he 
might be a Witneſs for the Defendant. it Med. 11, 
Anonyis. 


29. *I was 
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"Twas held by the Court, That if one has 
Fe of Action againſt: F. S$. and brings Action a- 
by 7.8. and ſeveral others, againſt whom he has 
: | no Cauſe of Action, by Covin to take away their 
# Evidence ; if it ſhould ſo appear upon the Evidence, 
the Judges may and ought to allow them to be Wit- 
neſſes : And fo it was done in this Court in a Caſe 
where Dimoke and others were the Defendants. Savi/ 
W 34. Clay. 37. Creſwick's Caſe. Godb. 326. —_ 
mus, Style 401. Anonymus. 
= 50. By Ro/! C. ]. If an Adtion of Battery by O- 
W riginal be brought againſt Two, and One comes in 
== upon the Exigent, there may be a new Original 
Ws brought againft the other with a Simul cum, and thoſe 
W who are waived may be Witneſſes in the Cauſe ; and 
W this is the uſual Practice : But thoſe who are declared 
W againſt with a Simul cum, cannot be Witneſſes. S!yle 
= 404. Anonymus. | 
=_ 31. A Truſtee cannot be a Witneſs concerning the 
= Title of the ſame Land, becauſe the Eſtate in Law 
is in him. T. per pais 224. 

32. A Truſtee may be a Witneſs againſt Ceftur 
que truſt, Per Hale, Taviſden dubit. Tri. per Pais 
: 64 

. A Guardian in Socage ſhall be admitted to be 
= 2 Wimel for the Infant, tor he is accountable. 
= 7c Pais 228. 

_ 24. On a Traal at Bar, Hale ſaid an Executor 
may be a Witnels in a Cauſe concerning the Eſtate, 
if he have not the Surpluſage given him by the Will : 

And ſo I have known it achudged. 1 Mod. 107. 
Fountain verius Coke, 

kx 35. In the Caſe of Brereton and Tatam, Mich. 1656. 
= B. &. Gn, Ch. Juſt. cited the Lord Chandos's Gale 
Es 1 this Court, where one Gates an Executor was pro- 
duced to prove the Will, as a Wirnels z; to which 


he 
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he (as Counſel) excepted, ' becauſe of his Executorſhip 
It was anſwered, thit he had fully. adminiſtred : MW 
He rephed, That afterwards Afﬀets might come to Wl 
his Hands ; but the Court reſolved that 1t would not ME 
be preſumed to bar his Teſtimony, which was allow- 
ed 1n the principal Caſe, being in Ejectment. T. per Wil 
Pais 162. 

26. In an Action of Deceit for forging a Will, a 
Legatee was allowed and ſworn as a Witneſs in the 
 Frial for Forgery; for this makes nothing to the 
Probate of the Will; or Recovery of the Legacy in 
the Spiritual Court, nor -do they take Notice of it. 
T. per Pais 240. | 

37. A Queſtion was in Chancery whether a ” 
gatee could be a Witneſs againſt a Will ; And fer 
Cur upon Debate, The Reaſon why a Legatee Is 
not a Witneſs for the Will is, Becauſe he is pre- 
ſumed to be partial in ſwearing for his own Intereſt : 
But the Legatee; when he fwears againſt the Will, Wl 
_ ſwears againſt his Intereſt; and 1s therefore the ſtrong- * 
eſt Witneks, binter Oxenden and Penrice in Canc. 2 
Salk. 691. Vide infra Numt. 41. 

38. Mr. Solicitor Finch excepted dgainſt the Te- 
ſtimony of Mrs. Humphreys, becauſe ſhe was a Lega- 
tee of the Teſtator, the Plaintiff's Father, from 
- whom the Plaintiff claimed 2000 /, And the De- 
fendant in this Suit, . after ſeveral Verdi againſt 
him and Payment of her Legacy, did make her 
Defendant in a Bill in Oey. whereby he prayed 
a Rcbatement of the Legacy by this Accident, as 
Breach of Covenant, &c. But {S Cur, there's no 
Cauſe for it without collateral Security taken 5 ſo if 
the Exccutor will pay a Legacy, having Notice of 
Debts; but if the Money were paid pendent ſuch 
Bill by the Exccutor, whereby to let in her Teſti 
mony without any Decree, ſhe is no fufficient Wit- 
neſs; but becauſe it was paid before, they would 

4 not 
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Wot admit any Exception, ſo tnuch as to her Cre-" 
Wit; Zr juratur. 1 Keb. 651. Payton verſus Hum- 
WL 6 On the Evidence at a Trial at Bar it appear'd, 
BE That the, Husband of the Mother of the Infants, 


1 coatces in the Will of Mzchaer, took Bond of 
Wdouble the Sums, to be paid when the Plaintiff, 


WW Heir at Law, did enjoy the Lands in Queſtion a- 
WT cainft the Will ; which per Cur, 1s to the Teſtimony 
WS of the Mother, and not only to her Credit ; and 


WE tho? it were releaſed ; yet this being a champertuous 


Intereſt created by the Party, the Releaſe doth not ' 


WE cnable her to be a Witneſs, as on a Releaſe of a Le- 
ET gacy it would ; that 1s created by Act in Law ;' but 


y Conſent ſhe was ſworn. 23 Keb. 75, Turnſtall, 


BE Leſſor of Greve and Grathooke. ; 


40. In a Tfial at Bar, in Fje&ment, the Defen- 


WE dant claimed under a Will, and offered to prove the 
== Publication of it by B. and Exception was taken to 


= his Endence, becauſe he was a Legatee, and alſo 
BS had an Annuity given him by the Will in Queſtion, 
Ewhich was confeſs'd ; but to enable him to be a Wit- 
nc, an Acquittance was produced of the Legacy, 


Wgand a Relcaſe of the Annuity, and the Money was 


proved to be paid for both : To which *twas objec&t- 
gcd, That all this was done pending the Action, 
= which Objection proved to be falſe : But per Cur, 
if it had been pending the Action, yet he ſhall be 


admitted as a Witneſs, And it has been adjudged, 
= [hat if a Releaſe had been ſealed in Court whilſt the 


Cauſe was trying, that the Releaſor ſhould be ad- 


gg Mitted as a good Evidence. Another Exception was 
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ſ taken to B. becauſe he was Truſtee for Part of the 
Land diſpoſed of by the Will ; and then he pro- 

duced a Releaſe, by which that Truſt was releafed 
to other Truſtees, A third Exception was taken to. 
B. for his being in Poſſeſſion of Part of the Lands 
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in Queſtion, and fo anſwerable for the Profits. Ty 
which it was anſwered, That he was in Poſſeſſion only 
as a Servant to the Lord Mancheſter, fo he was 
ſworn, and proved the Will; and the Jury 'gave a 
Verdict for it. 2 Sid. 315. Stevens verſus Gerrard, 
S. C. 2 Keb. 128. = 

41. By Roll Chief Juſtice, although upon a Trial, 
one who is a Legatee by a Will may not be admit- 
ted for a Witneſs to prove that Will, yet he may be 
examined as a Witneſs to prove a Deed, or other 
Thing, which hath not Relation to the Will, in 
Reſpect of the Intereſt which he claims by the Will, 
Style 370. Anonymus. 

42. The Courts of Juſtice do every Day deny 
Men to be Witneſſes one for another, when all claim Wl 
under one Title, as in the Caſe of a Modus Decimandi, 
and the like. Hob. 91. Lord William Howard ver- 
ſus Chriſtopher Bell & al. 

43. An Action was brought by the Corporation 
of the Weavers of Norwich, for a Penalty againſt a 
Weaver, for working at his Trade in Harveſt-Time, 
contrary to an Ordinance by them made. And At- 
kyns, Juſtice, allowed one of the Corporation to be 
a Witneſs, though one Moiety of the Penalty was 
due to the Corporation, Lent Aſſizes 1657. T. per 
Pais 162. - | 

44. An Action of Debt was brought, Summer Aſ- 
ſizes Suffolk 1669, by the Town of 1pſwich, for 50, 
a Fine ſet upon one choſen Common Council-Man 
(called their prime Conſtable) for refuſing to renounce 
the Covenant, &c. and the 'Town-Clerk (though 3 
Freeman) was allowed a Witneſs to prove Election, 
Refuſal, Ec. and the Fine ſet, which is for Ne- 
ceflity, for that none other are, or ought to be pre- 
ſent ar thoſe Acts. Per Rainsford Juſtice, T. per 
Pais 163. 


4 45. Pr 


The Law of Evidence; 65 
4. Per Hale Ch. Juſt. Norfolk Summer Aſfizes 1668. 


= A Freeman of Lyn is not an allowable Witneſs to 
WE prove the Cuſtom of Foreign bonght and Foreign 
ſold in that 'Town.  Harwi ch verſus Twells, T. per 
= Ps 163. 


46, The Copy of Sadlers brought Debt upon 
the Statute of 1 Fac. 1. 4c. 22. and F 44. againſt the 


Ws Defendant ; for that being a Saddler, he did make _ 
five hundred Saddles unſufciently and unſubſtantially, 


Contra formam Statuti; and ſo became indebted to 
them in the Forfeiture. This Action being now 


brought for the Penalty, three of the Company were 
disfranchiſed to be legal Evidence, they declaring 


upon a Yoire dire, that they had no Aſſurance of be- 
ing received again, 6 Mod. 165. The Warden and 
Company of Sadlers verſus ones. 


47. Inan Action on the Caſe for procuring a falſe 


WE Return to a Mandamus, the Defendant produced ſe- 


F Wvecral Freemen of Canterbury to prove the Return | 
WE true ; to which it was objected, - they ought not to 
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be admitted, being Freemen of Canterbury ; and a 


By-Law was produced, by which it was ordered, 
that the whole Corporation ſhould be at the Charges 


Wot the Return, The Defendant, to qualify theſe 
Witneſſes, produced a Releaſe he. had given to the 


Corporation of all Contributions they were liable to 
on this Account ; and on much-Debate on a Bill of 
Exceptions, it was agreed they were good Witneſ- 
(th 2 Levinz 26. ne verſus Hill, $.C. T. Fo. 
II 

48. In an Action on the Caſe againſt the Town 
of Uxbridge, for taking Toll on Thur/day Market, it 
was ſaid, No Uxbridge Man of the pretended Corpo- 
ration can be a Witneſs ; and fo by Hale Chief Juſt. 
It was ruled in the Caſe of the London Hawkers : 


And in Smith and Hancock's Caſe, no Freeman could 
Wy >< allowed to PRave the Cuſtom of the City that was 


F of 
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of the Corporation. 3 Keb. 12. pl. 16. Cook verſus 
Baker. 

49. In Treſpaſs the Defendant juſtifies as Servant 
to the Mayor, Aldermen and Commonalty of the 
City of London, Governors of the Hoſpital of Bride- 
zwell, by Patent, 7 £d. 6. The Witneſſes being 
moſt Freemen of the City, Maynard, the King's 
Serjeant, would not conſent they ſhould be ſworn: 
And per Cur” ; In a Quo Warranto they could not be 
ſworn, becauſe each Member is liable to the Fine; 
but this being againſt Carter, fo a Suit againſt them 
as another Corporation, viz. Governors of the Hoſ- 
pital ; this being in another Capacity, and the Action 
not in the Right, the Poſſeſſhon can be recovered 4- 
_ eainſt none but the Defendant Carter, or ſuch as are 
of the Inhabitants of Bridewell, not againſt any 
Freeman or Citizen, as fuch ; by Hale Chief Juſtice, 
and Wilde ; contra by Twiſden and Rainsford ; but 
to avoid this Queſtion, Tefferies for the City pray'd 
Time till next Term, that in the mean Time they 
might before the Mayor of London in his Court, or 
at a Common Hall, as moſt uſually, procure a tem- 
porary Disfranchiſement of thoſe Witneſſes that were 
Freemen, to enable them to be Witneſſes ; which 
the Court granted. 3 Keb. 300. Lord Dorſet verſus 
Carter. 

50. Hale Chief Jaſtice, in Hancock's Caſe in the 
Exchequer, in a Quo Warranto againſt the City of 
London, it was agreed, That none could be Witnel- 
ſes for the City of Lindon againtt the Hawkers, . un- 
til they were disfranchiſed ; for the Evidence cannot 
furrender his Franchite by Conſent ; z and becauſe the 
Right was concerned, and every. particular Member 
liable to the Fine, he cautioned them fo to do in this 
Caſe of Package ; and fo it was here in this Caſe of 
Warter-Bailage. 3 Keb. 295. Corporation of London 


and — 


51, The 
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_ -::. The Mayor and Commonalty of Zo4d. brought 
nn /:debitaius Afſumpſit againſt A. B. for 5 1. for fo 
WS much due to them for divers Tons of Wine brought 
WE from beyond the Seas to the Port of London, at four 
Pence per Ton. Upon Non Afumpſit pleaded, and 
I rial at Bar, divers Freemen of London were offered 
Ss a; Witneſſes for the Plaintiff. But the Counſel of 
WE the other Side excepted to them, for that they were 
== Parties, (the Commonalty of Londou comprehend- | 
WT ing all the Freemen) and being likewiſe intereſted. 
= On the other Sine it was faid, That their Intereſt 
was in no Sort to be conſidered, it being ſo very 
= ſmall and remote ; a ſmall Legatee hath been ſworn 
to prove a Will. In an Indiftment againſt the 
WT County, for not repairing a Bridge, one of the 
= County may be a Witneſs; (and this Juſtice Dolber 
{aid he had known in the Caſe of Peterburgh Bridge.) 
WE In an Action on a Robbery on the Statute of J/in- 
Es <-:/er, the Plaintiff ſhall be ſworn as a Witneſs, 
and that for Neceſſity. But it was replied, "That 
= there was no ſuch Neceflity here, for they might - 
hve other Witneſſes beſides Freemen (tho perhaps 
with Difficulty). In an Action againſt the Hundred 
= upon the Statute of Y/7inton, an Hundredor cannot 
= bc 2 Witneſs. Scroggs Chief Juſtice, Dolben and Ray- 
7d were of Opinion that they were Witneſſes. 
= 7/05 conira, And a Bill of Exceptions was tendred 
by the Counſel for the Defendant, which the Court 
WE proficred to ſeal, and to allow three or four Days 
= [ime to draw it up. But afterwards the Plaintift*s 
WT Counſel offered other Witneſſes, and ſet by their 
W Citizens ; but the Verdict went for the Defendant. 
= 1 en. 351. The Caſe of the City of Zondon con- 
W ccrning the Duty of Water-Bailage. | 

= 52. In an Information in the Nature of a 9uo 
= orranto, for taking a Half-penny a Chaldron for 
W all Sea-Coals imported into London, the Defendant 
| © 2 Pre- 
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The Law of Evidence. . 
preſcribes for the Duty ; and Iflue was taken upon 
the Preſcription, which was tried at the Bar. The 
Detendant produced ſeveral Witnefles (who were 


which it was objected, they ought not to be Waitnel- 
ies ua in proprio Caſu. But by the Court, It ap- 
pears the Mayor and Sheriffs have all the Profits of MW 
this Toll, alcho* to the Benefit of the Corporation, i 
of which all Citizens and Freemen are Members; 


were {worn as Witneſſes; for it cannot be intended 
that they would perjure themſclves for fo ſmall and 
remote an Advantage: And the. Jury gave a Verdi 
tor the Defendant. And Scroggs Chiet Juſtice faid, 
"That it cannot be a General Rule that Members of 
Corporations ſhall be admitted, or retuſed to give E- 
vidence in Actions brought by or againſt the Cor- 
poration 3 but every Cafe ſtands on its own Circum- 
ſtances, that is, whether their Intereſt is ſo great 
that 1t may be preſumed to make them partial 
or not. -2 Lev. 241. The King and The City of 
London. ED bh 
53. In an Action on the Cate, on Aiſumpfit © 
Indevitatus, to pay Toll of one Half-peny tor ever; 
Frail of Raiſins, and tour Pence tor every 'Ton of Oil, 
&'c. tor which the City preſcribed by the Name ot 
Water-Bailage, to be taken of all not Freemen, that 
bring tuch Wares by Water to be fold, to the City; 
on Non afſumpfit pleaded, and Trial at Bar, Maynard 
excepted to a Witneſs for the City, becauſe a Free- 
man z ſed non allocatur, albeit he were difallow- 
ed for this Cauſe in the Exchequer, becauſe albet 
the Action be brought by the Mayor and Commo- 
nalty, the Benet : being only to the Sheriffs, the 
Immunity of Citizeds is not in Queſtion. 2 K#, 
29 5 Mayor and Commonalty of LZzndon veriw 
Gold. 


== 


54. A 


BAS R's 
CLI. 
Þ , 


The Law of Evidence, ©<9 
4. At a Trial at- Bar it was agreed, That if a 


= Remainder, after the Determination of an Eſtate for 
SE Life, be given by will to the Miniſters and Church- 
wardens of a Pariſh, for the Maintenance of the 
= Poor of the Pariſh, for ever ; any one of the Pariſh 


may be an Evidence to prove the Will.” 1 874. 109. 
Townſend verſus Row. (ont 
55. An Information was brought againſt the De- 


SE fendant for not repairing of a Highway, * Ration te- 
= re, between S:ratford and Bow : It was tried at 
Es the Bar by an Ejſex Jury, and ſeveral Witneſſes in 


other Pariſhes were ſworn ; none being admitted to 


WE cive Evidence who lived in cither of the faid Pariſhes 
= of Sir2tford or Bow. 4 Mod. 48. Rex & Regina 
= vcrius Buckeridge & al. | 


56. Many private Perſons, or Bodies Politick or 
Corporate, being of Right obliged to repair decay- 


: W :d Bridges, and the Highways thereunto adjoining ; 


We ut becauſe the Inhabitants of the County, Riding or 


| . $ Diviſion, in which ſuch decayed Bridges or Highways 
Ws 7c, have not been allowed, upon Informations or Indift- 
es 71s brought againſt fuch Perſon or Perſons, Bodies 


Politick or Corporate, for not repairing {ach decayed 


be Bridges, and te Highways thereun!o 2djoining, by 


the Fudges before whom ſuch Information or IndiCt- 
ment 1s to be tried, to be legal Witneſſes : By Stat. 
1 Ann. Seſſ. 1. c. 18. It is enacted, | 
* That in all Informations and Indi&tments, to be 
brought and tried in any of her Majeſty's Courts 
of Record at Weſtminſter, or at the Afſizes or 
Quarter-Sefſions of the Peace, the Evidence of 
the Inhabitants being credible Perſons, or any of 
them of the Town, Corporation, County, Ridirg 
or Diviſion, in which ſuch decayed Bridges or 
Highways lie, ſhall be taken and admitted, in all 
tuch Caſes, in the Courts aforeſaid, any Cuſtom, 
Rule, Order, or Uſage to the contrary notwith- 
F 3 * ſtanding, 
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, ftanding. Anno 1. Stef]. 7. Ann, Chap. 18. Seflin 


23 


57. On Evidence to a Jars at Bar, in Eje&tment, 


as Defendant challenged a Witneſs produced by the 


Plaintiff, to prove a Leaſe made by the Dean and fix 
Refidentiaries of Hereford, under whom he claimed; 


becauſe, though the Witneſs were a Prebend at large, 
and a diſtin& Body, .yet as one of the general Corps 


he had Power to aſſent z which, per Cur”, 1s ſufficient 
to ſet him aſide, tho? he hath no Intereſt. 2 Keh. 
126. Smith verſus Rawlings. 

58. In an Action brought againſt a Hundred on 
the Statute of J/7ntor, If a Man has Lands in the 
Hundred, bur is no Inhabitant in the Hundred, but 
before the Action bronght demiſed the ſame for di. 
vers Years yet to come, under an annual Rent to 


FG S. who inhabits in the Land: 'The Leſffor- may 
e 


an Evidence in this Cafe, to prove any Thing 
for the Diſcharge of the Hundred ; becauſe by the 
Statute 27 £1/:z. a Contribution 1s appointed by all 
the Inhabitants of the Hundred, and limited to 
all the Inhabitants in all the Vills, Pariſhes and 
Hamlets, and not generally on the Lands or Tene- 
ments z and 1t 1s not reaſonable that the Leſſee, be- 
ing an Inhabitant, ſhould be charged, and alfo the 
Leſſor, in Reſpect of the Rent who is an Inhabitant. 
Aqjudged Mich. 1650. Bennet verſus The Hundred of 
Hartford, 2 Rol. Abr. 685. pl. 6.8. C. n. 8. P. Shy. 
22 3 
In an AcEtion on the Statute of Wincheſter, 
BY. fue was, Whether the Place where the Plain- 
tiff was robbed was within the Hundred ? And it 
was Reſolved, It one has Lands, but does not in- 
habit in the ſaid Hundred, but does let them, he 
may be a Witneſs : But a Man that inhabits there, 
aithough he pays no Taxes, ſhall be no Witneſs, be- 
cauſe he 1s compellable to Watch and Ward. 1 _ 2, 
__ Quan 


> at 
—_"—_ 


| The Law of Evidence, mx 


: | Oliver verſus The Hundred of Wallington in Surry. 


See now the Stat. 8 Geo: 2. c. 16. prox. pag. 

60. Upon the Statute of ue and Cry, at a Trial 
at Bar, ſome Houſe-keepers appeared as Witneſſes, 
that lived within the Hundred, who being examin'd, 
faid they were poor, and paid no Taxes or Pariſh- 


Ws Dutics: The 24ere was, Whether they were good | 


Witneſſes? Tw1i/den : Alms-People and Servants are 


== ood Witneſſes ; but theſe are neither. Then he 
KG went down from the Bench to the Judges of the 


C. B. for their Opinions, and at his Return faid, 
Judge Wylde was confident that they aught not to 
be ſworn ; but Judge Tyrrel doubted ; but afterwards 


W was of the fame Opinion, becauſe, when the Money 


was recovered againſt the Hundred, they might be 


worth ſomething. 1 Mod. Rep. 73. Anonymus. 8. CG. 
2 Keb. 713 


61. Becauſe many Church-wardens and Overſeers of 


| the Poor, and other Perſons intruſted to receive Col- 


leftions for the Poor, and other publick Monies relating 


= 0 be Churches and Pariſhes whereunto they do belong, 
= do often mpend the ſaid Monies, and take the ſame 


to their own Uſe, to the great Prejudice of ſuch Pa- 
riſhes,. and the Poor and other Inhabitants thereof ; 


Es and becauſe that many Times the Fudges, when Ac- 


tions are brought againſt Church-wardens and Over- 


ſeers, to recover the Monies ſo miſpent, taken or . miſ- 


applied by the Perſons aforeſaid, refuſe to aamit the Pa- 

riſhioners to be Witneſſes in ſuch Caſes, who are the 
only Perſons that can make Proof thereof : Where- 
fore to prevent all fuch evil and deceitful Pradtices 
of Church-wardens and Overſeers, and: other Per- 


ſons : By Stat. 3 & 4W.& M. c. 11. it js enacted, 


* That in all Actions to be brought in their Ma- 

« jeſty $ Courts of Record at Weſtminſter, or at the 
* Aſſizes, for the Recovery of any Sum or Sums 
* of Money ſo miſpent, 'or taken by Church-war- 
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72 The Law of Evidence. 
* dens or Overſeers of the Poor; the Evidence of 
* the Pariſhioners, or any of them, other than ſuch 
as receive Alms, or any Penſion or Gift out of 
ſuch Collections, or publick Monies, of fuch Pa. 
riſh or Pariſhes reſpe&tively, whereof the Defen- 
dant or Defendants, is or are Inhabitant or Inha- 
tants, ſhall be taken and admitted in all ſuch 
Caſes in the Courts aforeſaid; any Cuſtom, Rule, 
_ Order, or Uſage to the contrary notwithſtanding, 
3&S4Ww.& M.c. 11.412. Note alſo, That by 
the Stat, 8 Geo. 2. c.16.9 15. © In any Action brought 
* againſt any: Hundred, any Perſon inhabiting with- 
* in the ſame Hundred ny be a Witneſs for the 
* Hundred. 
_ 62; A Father offerd to teſtify a Deed in Pur- 
ſuance-and Affirmance of a Leaſe made to his Son 
by himſelf, which the Court allowed ; his Intereſt 
being paſ&d away, 1 Keb. 280, Fay verius Rider, 
Vide Sid. T 5+ 
62. Nota; By Maynard, the King's Serjeant, in 


f 


\ of Bod. a A && 6 _ A 


greed by all the Bar) That in an Action upon 
the Cale at Common Law, or Bill brought by the 
Son upon a Marriage-Agreement made by the 
Father, the Father may be a Witneſs, though he 
21ſ0 might have had the Bill or Action. 1 Keb. 335. | 
Amnonymus. | 
64. A Man makes a Feoffment to one, - and after 
makes a Feoftment to another of the ſame Land, 
and in that covenants that he was ſeiſed in Fee at 
tne Time of the laſt Feoffrnent : And after an Iffue 
is taken on the firſt Feoffment, /ſcilicet, Whe- 
ther there was any fuch Feoftrnent ? the Feoffor 
jhall not be ſworn to prove there was none, be- 
gauſe then he would ſwear for himſelf, to fave his 
Covenants. Paſch. 15 Fac, 1. B. R, Sear! verſus Searl. 
2 {x0l, Abr, 685, pl. 1 | 
65. lt 
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= 6:. In an Aion for Trover and Converſion by 
MA fionce of the Commiſſioners of Bankrupts, both 
SP :rtics admitted the being a Tradeſman, the Bank- 
5 uptcy now, and the Petition and Tranſactions | of 
Commiſſioners ; and infiſted only on a Bill of Sale, 

which the Plaintiff faid was fraudulent : The De- 
Wcndant faid it was Bona fide, by Edward Mico 
WW hc Bankrupt in 1665, April 22, to his Sir 
BS :1uel Mico, of 189 Pipes of Wine, whereof 12 

Wwcre tender, and of Uſe only for Strongwater-men 3 
nd the Evidence offer'd Depoſitions before the 
WCommiſſoners of the Bankrupt himſelf ; which, per. 
WC”, is good enough : But the Defendant's Counſel 
Woppoſing them, they proved Yiva voce, what the Bank- 

Wrupt confeſgd. The Defendant excepted to a Witneſs, 
Wbecauſe 'he was a Creditor, and may come in before 
Wa Diviſion ; but after four Months after any Devi- 
Wdend he is a good Witneſs; for no other Devidend 
We ſhall be intended ; but here no Diviſion being made, 
= he was ſet aſide. 2 Keb. 348. Brents verſus Mzco, 
WT E-xecutor of Sir Samuel Mico. | 
= 006. Upon Information cf Perjury, 2yod in Cur 
We o/tra recordatur in bac verba, they necd not ſhew 
W forth the Bill, but when it is only that F. $. Protu- 
Wit hbic in Cur” quandam Billam ſuam, he muſt ſhew 
= it; per Twiſden & Cur. The Defendant challenged 
W 1 Witneſs, becauſe Plaintiff in the Action, wherein 
W the Agreement was ſworn for Tithes ; /ed non allo- 
We 2. Tho? the Matter were not executed, and tho? 
W they bear the Charge of the Suit; but if this has 
been an Information Tam quam, whereby the Wit- 
nefſes were to have Benefit, they were not to be al- 
W lowed : But this being at Common Law, they were 
$ lufficient Witneſſes. 2 Keb. 131. The King verſus 

Cleaveland. IE 

67. In Eje&ment on Extent on a Mortgage, at 
Trial at Bar, the Defendant excepted to a Witneſs 
for 


CY 
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for the Plaintiff, becauſe his Father, my Lord 
Gorges, paid a Debt, as Security with the Defen. 
dant's elder Brother, for the Defendant's Father; 
but there being no Counterbond, and therefore 
doubtful in Equity, whether he, as Heir, could re. 
cover any Thing againſt the Defendant, as Heir, 
the Court ſwore him ;* but if he were to let him- 
ſelf into a certain Intereft, tho? but in Equity, the 
Courr would ſet him afide; and the Verdict was 
for the Plaintiff, 2 Ke. 345. Vincent verſus Tyr- 
ringham. | : 

68. It was proved at the Trial, that the Mother 
had made a Bargain with the Leſſor of the Plain- 
tiff, that in Caſe he recovered ſhe ſhould have a 

Thouſand Pounds and the Thirds of the Eſtate, and 
? therefore the was not admitted to be a Witnels, 
3 Mod. $4, Hicks verſus Gore. | 


69, On a Trial at Bar upon a Scire facias, to a+ 
void a Patent of the Office of Searcher, Exception 
was taken to a Witneſs, that he was to be Deputy 
to the Party that would avoid the Patent. Tw:/den : 
It a Man promiſe another, that it he recover his 
Land, the other ſhall have a Leaſe of it, he is no 
og00d Witneſs ; ſo neither 1s this Man. But by the 
Opinions of -the three other Judges he was allowed, 
becauſe the Suit here 1s between the King and the 
Patentee. 1 Med. 21. Owen Harning's Cale. ns 

70. On Trial at Bar concerning Boundaries of 
Land: The Parſon of the one Pariſh (the: Land WW 
lying in two Pariſhes) was refuſed, becauſe he might 
enlarge his own Pariſh; and by Conſequence the 
Tithes. But one who about ſeven Years before had 
taken the Profits under the Title of one of the 
Parties, was received as a Witneſs, becauſe now he 
might plead the Statute of Limitations. Far. 63. 
My Lord I/harton verſus Sir Fobn Robinſon, 


71, In 


"aL 


The Law of Evidence. 75 

= 7:1. In Aſump/t, for twenty Pounds thad and re- 
W ceived to the Uſe of the Plaintiff, on Non Aſſump/et 
WW pleaded it was iried before ores Ch, J. at Nife 
77/45: The Caſe was, the Plaintiff and another were 
Ws to play a Prize at fencing with divers Weapons, 
Ws and the Stakes were ten Pounds each, which were 
Ws depoſited into the Hands of the Defendant, for the 
Ss Winner to have all. The Plaintiff having won, 
WS brought his Action againſt the Defendant, . who was 
WE Stake-holder. The Defendant produced one Boxyd 
= as 2 Witneſs, to prove the Plaintiff had not won. 
Es The Plaintiff objected againſt his Evidence, becauſe 
= hc had laid a Wager with Hicks of Ten Pounds, that 
the other would win the Prize; to which it was 
Es anſwered, that Hicks acknowledged the Wager to 
be loſt, and had paid it. On which the Plaintiff 
demurred ; and all this Matter was return'd upon 

8 the Poſtea, George Stroud for the Plaintiff argued, 
= (:.) That he who lays a Wager cannot be a Wit- 
= neſs for the Party on whole Side he lays. (2.) That 
= he cannot. be a Witneſs, although he had conieſs'd 
= the Wager to be loſt, and had paid it ; for if this 
Es 1'r:al ſhould be againſt his Confeſſion and Payment, 
he may recover the Money ſo paid again. Fones 
Ch. J. held that ſuch a Wager ſhall not take off his 
= Evidence, but ſhall only go to his Credit.. Czteri 
= rs 7u/ticiarii contra, It 1s a conſtant Practice to 
g r<jcct the Evidence of ſuch Betters ; but for as much 
= a5 be hath confeſſed the Wager loſt, and has paid 
it, it ſhall be intended duly paid ; and therefore he 
ought to be admitted as an Evidence. And Judg-_ 
ment was given for the Defendant becauſe he was 
not. 3 Lev. 152, . Reſcous verſus Williams. | 
72. In order to a new Trial, an Afidavit wag 
read, that one of the Witneſſes had declared that 
he had got a Guinea to ſtifle the Truth. Gould : 
An Afidavit of him who had the Guinea were 
ſomething 
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ſomething, but his Saying 1s nothing. A Witneſs, 
laying a Wager in the Cauſe, is no Hindrance to his 
being a Witneſs : For the other has-an Intereſt in 


31. George ver Peirce. 
23. An Indebitatus aſſumpfſit was brought for the 
Profits of the Office of Chancellor to the Biſhop «ff 
Landafſf. The Defendant pleaded Non aſſumpyt ; 
and this being an Iflue directed out of Chancery, 
*was try*d at the Bar. The Point now tried was, 
Whether it had been an Uſage -in this Dioceſe to 
grant this Office to Two, and it muſt be ſuch an 
Uſage as was before the making the Statute 1 Eliz, 
otherwiſe it will not warrant ſuch a Grant. The 
Biſhop being 1n Court offer'd to be ſworn to give 
Evidence concerning the Uſage in his Dioceſe, and 
that he had granted this Office to one, &c. But 
this was not allowed ; for if the Plaintiff hath a 
good Title, then the Grant made by the Biſhop is 
void ; and it was compared to the Caſe of a Patron 


Witneſs to maintain the Title of his Clerk. Then 
it was objected, that ſince the Plaintiff had produ- 
ced no Grant to two Perſons but what was 50 Years 
after the 1 E/jz. that it would be a very difficult 
Matter to perſuade the- Jury to take it upon their 
Oaths, that the Office was granted ſo before the ma- 
king of the Statute. Bur 'Serjeant Pemberton an- 
iwer'd, that theſe Grants were only produced as E- 
vidence that {uch were made z; there being no Re- 
cords extant relating to this Matter before that 
Time. And Juſtice Dolben remembered Ridley's 
Caie, concerning the Office of Regiſter of Briſtol, 
wherein my Lord Hale was of Opinion, That if it 
could be ſhewn fuch Grants were made ſome Time 
atter 1 Eliz. 1t would be an Evidence that ſuch were 
allo 
4 
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WE1{o made before the Statute. 4 Mod. 16. Fones verſus 
—_. Ee | 
= -. If three ſeveral Men in a Suit in Chancery 
Wcicpoſe or ſwear that F. S. made ſuch an Arbitra- 
WE ment, and the Party grieved bring three ſeveral Ac- 
WS tions againſt them on the Statute of 5 Ez. for Per- 
jury, they may ſeverally ſwear one for/ another, in_ 
W che three ſeveral Actions. Paſ. 40 Eliz. Goulſton ver- 
us Downs adjudged, 2 Rol. Abr. 695. pl. 3. 

75. In Evidence to a Jury at Bar, a Special Iſſue, 
by Rule of Court, was directed to try the Cuſtom 
of Lady Percie's Manor of Weſtwood in Cumberland, 
whether Fines on the Tenants on their Lord's Death 
| be due to the Heirs or Succeſſors of the Lord, du- 
ring his Minority. The Detendant excepted to the 
Steward, that he had Fee on Admiſſion z ſed 207 
_ :/catur.; and he was ſworn, 3 Keb. go. pl. 31. 
= Champion verſus Atkinſon. RR, 

76. 23 Aj. 12. An Exception was taken to a 
Witneſs becauſe a Couſin; G& non allocatur. 2 Rot. 
Abr. 676. pl. 6. Het. 137. os 

77. By Conſent the Bail may be ſworn as a Wit- 
neſs in the ſame Cauſe. 1 Keb. 296. pl. 131. Ana- 
AymMus. | | 
78. Nota;, By Fleming Ch. J, and the whole 
Court, in a Trial at the Bar, where Exception was 
taken againſt a Witneſs, to prove the Execution of. 
a Deed of Feofftment by Livery and Seifin, where 
the Caſe was, A Feoffment in Fee was made to 
the Uſe of F.S. and two Witneſſes were ſubſcribed 
to prove the Livery of Seifin ; afterwards one of 
theſe Witneſſes had an Eſtate at Will made unto 
him of Part of this Land, and he being produced 
to witneſs the Execution of the Feoffment by Li- 
very of Seifin was excepted againſt, becauſe he was 
now a Party intereſted in Part of the Land, and fo 
his Oath was to make his own Eſtate good : But 
notwith- 
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_ notwithſtanding this Exception was diſallowed 'by 
the whole Court, and *twas reſolved, that he might 
well be ſworn as a lawful Witneſs, to prove the Ex. IE 
ecuting of a Feoffment by Livery and Seifin, this | 
being in Afﬀfirmance of the Feoftment, and accord- 
ingly he was ſworn, and his Teſtimony received 
and allowed of. 1 Bulſtrode 202. Anonymus. 

79. In an Information on a negligent Eſcape, 
Ward, who recovered, was produced as a Witneſs, 
| And per Cur: He neither gains nor loſes by this 
Trial, eſpecially if the Money be paid. 2 Keb. 384. 

The King verſus Sir Fobn Lenthall. PPS, 
© . 80. In Evidence to a Jury in Eje&ment of Tithes 


on a Leaſe of the Dutcheſs of Semer/e/, the Defen- 


dant excepted to Depoſitions, becauſe the Bill was 
in 1656. which is no Evidence againſt the Dean 
and Chapter, becauſe this is no Evidence for them, 
The Plaintiff excepted againſt a Copyholder in Re- 
verſion after an Eſtate-tail, to prove the Bound 
of the Pariſh of Preſhot, and he was ſet afide for the 
Poſlibility, which makes him partial. 2 Ke. 435, 
— verſus Hitchcok. 

' $81. In Eje&tment of the Manor of S!udbam, on 
an Ifſue direfted out of Chancery to try the Num- 
ber of Acres, the Defendant excepted to a Witneſs 
that had been a 'Treſpaſſer, as' Servant to my Lord 
Lee, in the Lands in Queſtion, an Action being 
depending, the Court ſet him aſide; and thereupon 
the Plaintiff was nonſuit. 2 K2s. 435. Tucke verſus 
$:þley. Pg 

82, If A. gives a Bond to B. conditioned for the i 
Payment of all the Money due to B, from C. C. ſhall 
be a good Witneſs to prove how much is due to B. 
from himſelf. 1 Lat. 663. Lad verſus Garron. 

82. A Lawyer who was of Counte], may be ex- 
amined upon Oath as a Witneſs to the Matter of 


Agreement, not to the Validity of an Aſſurance or 
ER 0 


The Law of Evidence. 79 

' to Matter of Counſel : And in examining of a Wit- 
neſs, Counſel cannot queſtion the whole Life of the 
Witneſs; as that he is a Whore-maſter, &c, . Bur 

' if he hath done ſuch a ge 5 wo which is a 
 5uſt Exception againſt him, then they may ex 
quia ny | That was Onbie's Cale of Gray's Pa 
and by all the Judges it was agreed as before. March 
83. Anonymus. _. ons | ” 

84. In a Trial at the Bar between Jaldron Plain- 
tif and Ward Defendant, one Mr. Cory, a Coun- 
ſellor at the Bar, was examined upon his Oath to 
prove the Death of Sir Tho. Cony ; whereupon Ser- 
jeant Maynard urged to have him examined on the 
other Part, as a Witneſs in| ſome Matters whereof 
he had been made Privy, as of Counſel in the Caufe. 
But Rolle Ch. J. anſwered, He is not bound to make 
anſwer to Things which may diſcloſe the Secrets of 
his Client's Cauſe, and thereupon he was forborn to 
be examined. Style 449. Waldron verius Ward. 

85. Mr. Aylett having been Counſel for the De- 
fendant, deſired to be excuſed to be ſworn on the 
general Oath as Witneſs for the Plaintiff, to give 
the whole Truth in Evidence, which the Court af- 
ter ſome Diſpute granted 3; and that he ſhould only 
reveal ſuch Things, as he either knew before he was 
of Counſel, or that came to his Knowledge ſince by 
other Perſons ; and the Particulars to which he was 
to be ſworn were particularly propoſed, viz, What 
he knew concerning a Will in Queſtion ? Whether 
he knew any Thing of his own Knowledge ? 1 Keg. 
505. pl. 69. Sparke verius Sir Hugh Middleton. 

86, Upon a Trial at Bar one Baker (who had 
been Solicitor for Pickering,) was produced as 2 
Witneſs concerning the Rafure of a Clauſe in a Will, 
ſuppoſed to be done by Pickering. The Court were 
moved, whether he could be examined touching this, 


becauſe 


Bo 
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Ts becauſe having been retained his Solicitor, he ſhould 


by Reaſon of that be obliged to keep his. Secrets? 


But it appearing that B. had made this ; Diſcovery wi 


him, of which he 'was now about to give Evidence, 
before ſuch Time as he had retained him, the Court 
were of Opinion that he might be ſworn ; other: 


wile if he had been retained his Solicitor before: Ml 


on ſame Law of an Attorney or Counſel. 1 Yen, 


197: Cuts verſus Pickering. 
87. A Clerk attending upon a Grand Jury, ſhall 


not be compelled to be a Witneſs to reveal that 
which was given them in Evidence. Trials per Pais 


226. 
88. The Judge TY not ſuffer a Grand Jury: 


man to be produced as a Witneſs, to ſwear what iſ 
was given in Evidence to them, becauſe he is ſworn 


not to reveal the Secrets of his Companions. But 


2uere ? For if a Witneſs is queſtzoned for a falſe W 


_ Oath to the Grand Jury, how ſhall it be proved it 
ſome of the Jury be not ſworn in ſuch Caſe ? C, 84. 
Anonymus. 


89. Nota;, A Parſon*s Evidence to prove a Wo- ; 
man Aa Coming was rejected ; becauſe he would 8 


have married her himſelf. See Caſes in L. and Eq. 
Part 1, f. 181. | 


CHAP. 


—— Ay kk 2  zmk Mt, nk Az nk Le Z® Ya 


Y” mw Las % os 3£% 4 a WEED 


ix 
= IM 


ahi = 


The Law of Evidence. 8r 


CHAP. V. 


Of written Evidence. 


"TNDER this Head of written Evidence, may 
be comprehended ſuch as 1s printed, touching 
which we have the following Caſes, viz. 2s 
1, A printed Hiſtory may be good Evidence, or 
not, ſecundum. ſubjeftam materiam : It may be a good 
Evidence of the General Hiſtory of the Realm ; 
but it is not ſufficient to prove a private Right, or 
a particular ſpecial Cuſtom. See the Caſe of Steyner - 
and The Burgeſſes of Droitwich, Skin. Rep. 623. Ergo 
Camder's Britannia not admitted to prove a Reputa- 
tion. See The Bankers Caſe, 15. 603. nor Dugdales 
Monaſticon, Ibid. 624. and yet Speea's Chronicle was 
admitted in Evidence in the Caſe of the Lord Broun- 
ker verſus Sir Robert Atkins. Ibid. p. 15. © ; 

2, The Caſe of Steyner verſus The Burgeſſes of 
Droitwich 1s reported in Salkeld thus: An Ifſue was 
directed out of Chancery, wherein the Queſtion was, 
Whether by the Cuſtom of Droitwich Salt-Pans 

could be ſunk in any Part of the Town, or in a cer- 
J tain Place only? And upon the Trial at Bar, Cam- 
W 4r's Britannia was offered in Evidence, but refuſed : 
For the Court held, That a General Hiſtory might 
W De given in Evidence to prove a Matter relating to 
the Kingdom in General, becauſe the Nature of the 
W Thing requires it ; but not to prove a cular 
© Right or Cuſtom. So in the Caſe of St. Katherine's 
| Hoſpital, Hale allowed a Chronicle to be Evidence 
W of a particular Point of Hiſtory in K. Edward the 
W { hird's Time; and fo a Year-Book may be Evidence 
to prove the Courſe of the Court : Yet 1n this Caſe 
_: it 


$2 The Law of Evidence, 
it was admitted, That Heralds Books are good Eyi. 
dence as to Pedigrees, and Partſh-Regiſters as to if 
| Births and Marriages, upon the Nature of the 
Thing: And it was faid, That the Queſtion be. WW: 
® mg, whether the Abbey De Sentibus was an Inferior 
Abbey, or not, Dugdale”s Monaſticon was retuſed for 
Evidence, becauſe the Original Records tn the Aug. Wl 
mentation Office might be had or reſorted to. - 
- 2. Note; As to the Books of the Heralds, {ee 
_ Cumberba. 63. Yelv. 34. a Knighthood tried by their 
Regiſter; and 3 Mad. 2 59. a Deſcent proved thereby, 
4. A printed Proclamation is no Proof without 
being examined by the Original. State Trials, 4 Vol. 
4.13. The Council-Books held no Evidence. 2 Vol. 
. 600. | Printed Trials are no Evidence. 3 Yo. 313.8 
| Fournals of the Honſe of Commons, or their printed 
Votes, held no Evidence. Quere; 3V01. 323. yall 
ſee ibid. 557. the Journals of the Lords and Com-i 
mons, and their Addreſſes, read as Evidence: And 
mote, That even a printed Act of Parliament is nolfi 
concluding Evidence, unleſs examined by the Re-ſ 
cord. Vide infra. Yet ſee the Journal of the Houſe 
of Peers read as Evidence for the Priſoner. [b:d. 2 Vol. 
591. And the Examination of a\Witneſs before al 
Tuſtice of Peace, was read on Behalf of a Priſoner; 
(but this was only to ſee if it agreed with his Evi 
dence then given in Court; 2.) 2 Ye. 596. See allo 
578. and 3 Yo. 668, ſuch an Examination read a-W 
gainſt a Priſoner, | ; 

5. The Copy of a Record (examined and atteſted) 
may be given in Evidence, becauſe Records are of 
ſo high a Nature, and of ſuch Credit in Law, that 

they can be proved by nothing but themſelves: And 
no Raſure or Interlineation ſhall be intended in them. 
And for this Reaſon, the Copy of a Record being 
ſworn to be a true one, is allowed to be given i} 
Evidence: But the ſareſt Way is to have it &- 

___  emplified 


___W RY, TﬀRER” fats. at COU Noe wont CG IT oe 


Sin, hs = Nm OH Mk PFoy'h maps = 
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emplified under the Great Seal, or at leaſt under 
the Seal of the Court. 10 Co. .92. b. Layfield's Caſe. 


of - - - - being a Popiſh Recuſant convitt, had pre- | 


inducted into the ſaid Rettory : But the Record of the 
Convifttion was. burnt, as was ſuppoſed, amongſt 
other Records of the ſame Nature in the Inner Tem- 

ple ; wherefore the Defendant offered to prove it by 

other Evidence; as by the Effreats thereof into the 

Exchequer, and - - - - made accordingly by Autho- 

rity of this Court from Time to Time, as alſo by 

an Inquiſition found and returned here of Recu- 
ſants Lands. And it was held by Zale Chief Ba- 

ron, and the whole Court, That in fuch a Caſe as 

© this, a Record may be proved by Eyidence, becauſe 

the Conviction here is not the dire&t Matter in Ifſue, 
@ but is only Indacement to it ; as if an Appropriation 
W were in Ifſue, the Kings Licence, if it could not be 
W found upon Record, might be proved in Evidence - 
W without ſhewing a Record of it; although it be the 
W Foundation of the Appropriation. So in Sir Paul 
WP:ndar's Caſe, in an Action of Trover and Conver- 
Won for Goods, the Proof depended wpon a Fier: 
W/acias & Venditioni exponas ;, and yet in that Caſe, 
WT becauſe the Fieri facias could not be found upon 
Weccord, it was admitted to be proved in Evidence : 
Wo in this Caſe, But then the Proof muſt be 
Witrong and cogent, ſlight and ordinary Evidence 
Will not ferve the Turn. Accordingly in this Caſe, 

W che Conviction was admitted to be proved in Evi- 
W cence ; but becauſe by the Eftreat of this ConviCtion 
to the Exchequer, it appeared to have been at the \ 
lame Afſizes, at which the Party was preſented zs a 
| G 2 Recuſant, 


2a The Law of Evidence, 
-Recuſant, which neither the Statute of 23 or 29 El, 
. does allow of: For a Proclamation 1s dire&ted to be 
made at the ſame Afizes or Gaol-delivery, in which 
the Indiftment ſhall be taken (if the fame be taken 
at any Afſize or Gaol-deliyery,) by which it ſhall bei 
commanded that the Body of ſuch Offender ſhall be 
rendered to the Sheriff of the ſame County before 
[the next Afſizes, &c. Upon this it was held, That 
the Convifion was not ſufficiently proved; and the Ju-M 
Ty found for the Plaintiff. Har. 323. Knight veri 
Dauler, 8. C. 1 Keb. 7. © | l 
9. In an Action of Trover and Converſion brought 
by an Adminiſtrator; upon Not guilty pleaded, the 
- Defendant upon the Evidence confeſſes, That he did 
- convert the Goods to his own Uſe ;, but further faith, 
. that the Inteſtate was indebted to the King, and 
. that 18 May, 14 Car. it was found by Inquiſition, 
. that he died poſſeſſed of the Goods in Queſtion; 
. which being returned, a Yenditioni exponas was + 
warded to the Sheriff, who by Virtue thereof fold 
them to the Defendant. And to prove this, th 
Defendant ſhewed the Warrant of the Treaſurer, and, 
the Office-Book in the Exchequer, and the Entry iii 
the Inquiſition, and the Yendition: exponas in thi 
_ Clerk's Book ; to which the Plaintiff faith, That 
the Matter alledged is not ſufficient to prove thei 
Detendant Not guilty ; and that there was no ſud 
Writ of Yenditioni exponas, And the Defendant faith, 
That the Matter is ſufficient, and that there was ſuch 
a Writ: Bur it was clearly agreed, That upon En 
_ dence, the Court for reaſonable Cauſe, at their Di- 
_ cretion, may permit any Matter to be ſhewn tl 
_ prove a Record, Al, 18. Wright verſus Pindar, S.C. 
Sty. 22 and 34. | 
8. He, that takes out a Copy of Part of a Recorif 
- : muſt at leaſt take oyt ſo much as concerns the Matte 
j 
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The Law of Evidence, 3835 
in Queſtion, or elſe the Court will not permit it to 
be read. T. per Pais 166. Wed | | 

9. A Copy of a Record is not true, unleſs it be 
tranſcribed in the fame Language, and therefore a 
Tranſlation ſhall not be given in Evidence ; as where 
the Record is in Latin and the Copy in Englih.. 
T. per Pais 228. OI 1 

10. Upon View of the Parliament-Roll of the 
Stat. 2 £4. 6. for Payment of Tithes, and compa- 
ring it with the Declarations in the Cauſes between _ 
Bowes and Broadhead, and Burraſton and: Herbert, 
Tit was found that the Statute was rightly recited, not- 
withſtanding what had been objected, and the Jour- 
Wnal-Book of Parliament produced to the contrary ; 
Wand thereupon Judgment was given in both Caſes; 
Wand the Court ſaid, That they were to be ruled by 
Wthe Parliament-Roll, and not by. the Journal-Book. 
WAnd the ſame Day, in the Caſe between Boyer and 
WT aniulyar, for the ſame Reaſon, the: Court ordered 
Wthe Parliament-Roll to be brought into Court the 
Wnext Term, to make it appear whether an Adjourn- 
Went of Parliament was well recited, and would not. 
redit the Fournal-Book. Style 155. Anonymus. 
= 11. An A# of Parliament produced in Evidence for: 
Wthe ſelling of Delinquents Eſtates, was ſworn to. 
Whave been examined by the Parliament-Roll ; and 
What 1t was a true Copy before it was admitted to 
We read in Evidence. Nota Style 462. Hurle verſus 
12d: /on. | 
12, The Copy of @ private A# of Parliament 
may be given in Evidence ; and if upon collateral 
Wflue, it is to be proved that ſuch a one was Juſtice 
Wot the Peace, or Baronet, &c. common Reputation 
Ws ſufficient Proof, without ſhewing the Commiſſion. 
or onion Patent ' of the Creation. Tri. per Pais 
W226. 
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I 3. A primed. Copy of an AS of Parliament A | 
not, to be given in Evidence, if not examined by the il 
Rolls, and ſworn to be a true Copy. T. per Pais 
""$43$3+- > 
14. A pri wate AF that concerned Rocheſter Bridge, 

tho printed by Raſtal, was not allowed in Evidence, 
not being examined by the Record. Otherwiſe of 
| General Statutes z there the printed Statute-Book is Wl 
"OM Evidence. T. per Pais 232. x 
. If a Fine be given in Padencs: with five 

Yer Non-Claim, &#c. the Fine muſt be ſhewed BW 
_ with the Proclamations under Seal, and the Chiro- 8 
graph will not ſerve. T. per Pais 209. WP 

© 16. In Ejeftment for Lands in Brecknockſvire in 
Wales ; upon Not guilty pleaded, and a Trial there, i 
the Defendants gave in Evidence a Recovery in al 
Writ of Qyod ez deforceat, which is their Writ of WW 
| Right at the Great. Seſſions there ; and produced an 
Exemplification of the Record, under the Seal off 
the Fm Seftions, but not the Record itſelf ; and 
the Plaintiff demurred to the Evidence ; and the Que-ii: 
ſtion now was, Whether the Exemplification main- 
tained the Iſſue for the Defendants or not ? Trevi; 
pro Quer, That it is no Evidence; he ſaid, Tha 

Leiger-Books and ſuch Paper-Books cannot be ex 

—_——_ but when offered in Evidence, muſt b-l. 

themſelves produced : But yet that Exemplification 

of Pope s Bulls under the Biſhop's Sqal had been ad- 
» mitted in Evidence in Sir T/ 44 Reads Caſe. Hil. 

22 Fac. B, R. But the Common Law took no Ne-f 

tice of Exemplifications, till the Statutes of 3 & 4 

Ed. 6. and 23 Eliz. c. 3. which Statutes concen 

Letters Patent only, as was reſolved in Page's Caſiſ 
5 Rep.andin 5 &K. 2. Parl. Roll. Numb. 85. there 

an Anſwer in Parliament, That the Law admits d 
' no Exemplification of Proceſs or Pleadings. Objec- 
tion: By the Act of 34 H. 8. a, ve 

an 


The Law of Evidence. | $7 
and the Government thereof, it 1s enaCted, That Ex- 
emplifications of Records ſhall be allowed. Rep. 
There are but two Repertories of Records in }ales, 
the one in North-Wales, the other in South-Wales , 
and this Statute extends to the Yelchmen only ;, as ap- 
pears, Plow. Com. Obj. 27 Eliz. c. 9. Reſp. That 
Act extends only to Fines and Common Recoveries. 
And the Court here cannot take Notice of the Ex- 
emplification of a Record there, where the Juriſdic- 
tion is limited 3 as appears Cro. Car. 34. upon a 
Record removed hither. And Fill. 7 Car. B. KR. 
in Price's Caſe, the Judge cited Authority, That if 
the Record of a Judgment there were removed hi- 
ther, an Action of Debt would not lie upon it; nor 
was any ſuch Evidence ever offered ſince 34. Her. 8. 
And a Law diſuſed 1s, as it were, become. null. 
Vide Littleton upon the Statute of Merton concern- 
ing Diſparagement, Hob. Rep. 78. St. Fohn's Cale. 
Wo Rep. Gateway*s Caſe, and 37 Ed. 3. Rot. Parl. 
Numb. 10. The Barons and Serjeants at Law were 
yearly to make Enquiry what Laws were uſed, and 
W what not: Alſo the Exemplification 1s only of the 
Inrollment of the Record, and not of the Record it 
ſelf. 2 & 3 Eliz. Dyer 187, 275. Bro. Record, 49. 
W Co. [n/t, 225. and Dyer 369. Scire facias does not 
lie-upon the Tenor of a Record. And by 15 AF. 16. 
a Record in Wales cannot be vouched here ; and in 
a Caſe tried at Lent-Afizes 1656. ſuch an Exempli- 
hcation was not admitted for Evidence upon Iſſue 
of Nul tiel Record in Ejeetment, and fo conciudcd 
pro Que”. But it was faid on the other Side, That 
here the Iſſue 1s not upon Nu! tic] Record, bur the Ge- 
neral Iſſue z and the Exemplification comes in upon E- 
F vidence quly to the Jury, and may be ſufficient Ground 
for them to find for the Defendant z Et adjournatur. 
At another Day Atkyns argued for the Defendant ; 
he cited Newy's and Scholaſtica's Caſe, Plow. Com. 
G 4 TN IS Oe 41, 
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5 Rep. andin 5 KR. 2, Parl. Roll. Numb. 85. there is 


no Exemplification of Proceſs or Pleadi ings. Obyec- 
tion: By the Act of 34 H. 8. concerning Wales, 


WV. 


36 whe Law of Eviderice. 


1 4. A printed Copy of an AS of Parliament fs 
not, to be given in Evidence, if not examined by the 
| Rolls, and fworn to be a true Copy. T. per Pais 
232, 

o I 4. A private 45 that concerned Rocheſter Bridge, 
tho? Pets by Raftal, was not allowed in Evidence, | 
not being examined by the Record. Otherwiſe of y 
General Statutes ; there the printed Statute-Book is 
good Evidence. T. per Pais 2.32. 

T5. If a Fine be given in Evidence, with five 
Years Non-Claim, &#c. the Fine muſt be ſhewed 
with the Proclamations under Seal, and the Chiro- iſ 
graph will not ſerve. T. per Pais 209. 

16. In Eje&tment for Lands in Brecknockſhire in 
Wales; upon Not guilty pleaded, and a Trial there, 
the Defendants gave in Evidence a Recovery in a8 
Writ of yd ei deforceat, which is their Writ of 
Right at the Great. Seſſions there; and produced an | 
Exemplification of the Record, under the Seal f 
the _ Seffions, but not the Record itſelf ; and ff 
the Plaintiff demurred to the Evidence ; and the Que- 
ſtion now was, Whether the Exemplification rmain- 
tained the Iſſue for the Defendants or not ? Trevor 
pro Quer,, That it is no Evidence; he faid, That 
Leiger-Books and ſuch Paper-Books cannot be ex: 
em ified, but when offered in Evidence, muſt be 
ven produced : But yet that Exemplifications 
of Pope's Bulls under the Biſhop's Sqal had been ad- 
mitted in Evidence in Sir T; 43 Reads Caſe. Hil, 
22 Jac. B, R. But the Common Law took no Ne- 
tice of Exemplifications, till the Statutes of 3 & 4 
Ed. 6. and 23 Eliz. c. 3. which Statutes concern 
Letters Patent only, as was reſolved in Page's Cal. 


an Anſwer in Parliament, That the Law admits of 


and 
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and the Government thereof, it is ena&ted, That Ex-_ 
emplifications of Records ſhall be allowed. Reſp. 


There are but two Repertories of Records in }/ales, 
the one in North-Wates, the other in South-Wales ; 

and this Statute extends to the Welchmen only , as ap- 
E pears, Plow. Com. Obj. 27 Eliz. 0. 9g. Reſp. That 
Act extends only to Fines and Common Recoveries. 
8 And the Court here cannot take Notice of the Ex- 
emplification of a Record there, where the Juriſdic- 
tion is limited 3 as appears Cro. Car. 34. upon a 


Record removed hither. And Hil. 7 Car. B. R. 


in Price's Caſe, the Judge cited Authority, That if 
the Record of a Judgment: there were removed hi- 
ther, an Action of Debt would not lie upon it; nor 


was any ſuch Evidence ever offered ſince 34. Hen. 8. 


And a Law diſuſed 1s, 2s 1t were, become, null. 


Vide Littleton upon the Statute of Merton concern- _ 


ing Diſparagement, Hob. Rep. 78. St. Fohn's Cale. 
6 Rep. Gateways Caſe, and 37 Ed. 3. Rot. Parl. 
Numb. 10. The Barons and Serjeants at Law were 
yearly to make Enquiry what Laws were uſed, and 
what not: Alſo the Exemplification 1s only of the 
Inrollment of the Record, and not of the Record it 
ſelf, 2 & 3 Eliz. Dyer 187, 275. Bro. Record, 49. 
Co. Inſt. 225. and Dyer 369. Scire facias does not 
lie upon the Tenor of a Record. And by 15 A. 16. 
a Record in Wales cannot be vouched here; and 1n 
a Caſe tried at Lent-Aſſizes 1656. ſuch an Exempli- 
fication was not admitted for Evidence upon Iſle 
of Nul tiel Record in Eje&tment, and fo conciudcd 
pro Duer”, But it was faid on the other Side, That 
here the Iflue is not upon Nu tic] Record, but the Ge- 
neral Iſſue z and the Exemplification comes in upon E- 
vidence qnly to the Jury, and may be ſufficient Ground 
for them to find for the Defendant ; Et adjournatur. 
At another Day Atkyns argued for the Defendant ; 
he cited Newy: s and Scholaſtica s Caſe, Plow. Com. 
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 Page's Caſe, Bro. Monſtrance de faits 68. The Dif. 
upon a General Iflue in Whztehead's Caſe, Temp. of 


fication under their Seal could not, becauſe the Court if 
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Jeants-1nn, upon a Demurrer to Evidence in White- i 


$8 The Law ok Evidence. 
411. where the Chirograph of a Fine was given in 
Evidence to the Jury, upon a General Ifſue in Af. W 
ſize. Dyer 239. 6. The'Jury find a Private Act of i 
Parliament, Dyer 167. Conſtat of a Patent. 5 Rep, MW 


ference 1s betwixt a Plea of Record, and Evidence 


Wylde Chief Baron. The Court held an Exemplifi.. MW 


Od Oi HF” «% «A, OY i. P A Jam. 


cation of a Recovery, under the Seal of the Mayor iſ 


of Briſtol, to be good Evidence to a Jury ; and the iſ 


Statute of 27 £1iz. ſeems dire in the Point. Vide if 
39 Hen. 6. 4. Dyer 233. Cre. Records 65, Upon a 


Debate in Mrchaelmas-Term after, it was agreed, 
given in Evidence z but it is faid, That an Exempli- i 


here ought not to take Notice of any ſuch inferior i 
Seal , but 1f it were exemplified under the Great iſ 
Seal, then it would be Evidence and Proof, although i 
the Record itſelf were loſt ; but whilſt the Record i 
itſelf 1s in Being, no Exemplification under any other W 
Seal ſhall be admitted. But it was faid on the 
other Side, "Fhat it was held by the Judges at Ser- MW 


heads Caſe, "That an Exemplification under the Sza! i 
of the Mayor of Briſtol, of a Recovery there, ſhould M 
be given in Evidence, though the Record itſeli W 
could not be found, And ſo it was at the next 
Afſſizes; and per Cur. Trials in the next adjoining 
County to Hales, are not by any Statute Law, but 
by Preſcription ; and they are tantamount to Traals 
within Hales, where it 1s admitted that ſuch Evi- 
dence 1s good, being within the faid Juriſdiction ; 
& adjournatur. At another Day Baldwin argued for iſ 
the Plaintiff, That it is no Evidence, becaule- the 
Effect of the Record only is expreſſed ; whereas the 
Record it{clf ought to be ſet forth in hec verba. 3 H. 

| | 6. 4. 


"That a fworn Copy of a Record in Wales might be © 


The Law of Evidence. 89 
6. 4. Mich. 21 Car. B. R. Rot. 440, Wright verſus 
Sir Paul Pindar, in Evidence to a Jury, to prove a 
W Diem claufit extremum out of the Exchequer, the Re- 
W cord itſelf could not be found, but a Warrant for it, 
W and an Entry of it in the Docket-Book, was proved ; 
W and upon a Demurrer it was adjudged to be no E- 
W vidence, becauſe a Record cannot be proved but by 
WT itſelf, /ide Roft. Entries 318. 1& 2 P. & M. Rot. 
T 13. B. R, Fohn verſus Langley. The Recital of a 
W Leaſe without ſhewing it, ruled to be no' Evidence 
& upon a Demurrer. Yide Bro. Record 74. N. B. 144. 
8 28 Af. 14. 9 H. 7. 9. Dyer 227. Plow. Com. 232. 
W Dyer 236. No Exemplification 1s Evidence but in 
W the ſame Court, to prove a Record upon Nul tie! 
W &:cord pleaded, but 1t muſt be under the Great Seal. 
Vide Bro. Records 65. Co. 1. Inſt. 128. 12 Ed. 4. 16. 
and the Statute of 27 Ez. c. 3. extends to common 
Recoveries only. It muſt be given in Evidence by 
the late Act, in like Manner as if 1t were to be plead- 
ed, and that muſt be under the Great Seal ; and ſo 
concluded pro Quer. Harareſs 118. Olive verſus Gwin. 
And Note ; this Caſe is reported in 1 $74. 145. and 
by this Book it appears, that Judgment was given 
for the Defendant. 

17. In Evidence to a. Jury at the Bar, thoſe of 
Counſel with the Plaintiff produced a Common Reco- 
very, which had dock*d the Intail ; whereupon the 
Counſel on the other Side, preſſed them to prove who 
was Tenant to the Precipe, at the Time of the Re 
covery z But the Court would not allow thereof, for 
It ſhall be intended to be a good Recovery : And if it 
were otherwiſe, the Proof ought to be made by the 
_ Party. 2 Cre. 454. Dame Griffin verſus Stan- 

ope. 

18. On Trial at Bar, the Queſtion was, Whether 
there was a Will or no Will? The Plaintiff .produced 
a Deed indented, made between two Parties, the 

| Man 
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| and they gave Evidence, that he intended it for his i 


the Time of the Wars. Hale: ] remember a Caſe, 
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_ offered in Evidence an Exemplification of a Reco- 
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and Eq. p. 9. 11. Scealfo Lord Chief Baron ng: 


90 The Law of Evidence, 
Man and his Son: And the Father did agree to 
give the Son ſo much, and the Son -did agree to i 
pay ſuch and ſuch Debts and Sums of Money ; And i 
there were ſome particular Expreſſions reſembling the WW 
Form of a Will; as that he was ſick of Body, and iſ 
did give all his Goods and Chattels, £c. But the 
Writing was both ſealed and delivered as a Deed; 


laft Will; which the Court faid, was a good Proof WW 
of his Will. Then the Pefendant ſetting up an WW 
Entail, the Plaintiff exhibited an Exemplification of W 
a Recovery in the Marquiſs of Winche/ter's Court iſ 
of ancient Demefne ; the other Side objected, That W 
they did not prove it a rue Copy. But becauſe it Wi 
Was ancient, the Court ſaid they ſhould not be ſo 
ſtri&t upon the Evidence of it ; for the other Side 
ſaid, the Court-Rolls were burnt in Baſing-Houſe in 


where one had gotten a Preſentation to the Parſon- 
age of Goſnal in Lincolnſhire, and brought a 2uare 
;7mpedit, and the Defendant pleaded-an Apia 
and there was no Licenſe of Appropriation produced; 
but becauſe it was ancient, the Court would intend 
it. Then they objected that they ought to prove 
Seilin in the Tenant to the Precipe. Hale : It be: 
ing an antient Recovery, we will not put them to 
prove that. He faid, the Mayor of Briſtol had 


very under the Town Seal of Houſes in Briſtol, the 
Records being burnt, and that Exemplification was 


allowed for Evidence. 1 Mod. 117. Green verſug 
Proude, © 


19. Where collateral Proof ſhall be admitted to 
ſhew the Teſtator's Intent in a Will, ſee Cafes:in L. 


Reports 203 to 209, 2455, &c, 
20, In 


The Law of Evidence. or 
20. In Evidence to a Jury, the Recovery was 


roved by Copy of the Roll under the Steward's 
Y:- the Roll 6 loſt 3- Car. but without Proof 


WT there was ſuch a Roll ; the Court refuſed to allow it, 


| ; although Poſſeſſion had gone along with it accord- 
W ing to the Recovery: And although this be Copy- 
W hold, whereof the Rolls are not in the Cuitody of 
W the Party, but of the Lord, and no Reeds, but 
all done at one Court, and the Copy found but of 
late without other concurrent Evidence of a Court 
then held : But per Cur. Such a Copy would be good 
Evidence of the Copyholder's Eſtate, but not of fuch 
a Recovery, being a Fudicial A; but this Recovery 
being recited in a Roll of Court, within four Years 
after the Court admitted it. 1 Keb. 567. Snow verl. 
Cutler & Stanley. 

21, A Record in an Iyferior Court was rejected 

in Evidence, .and put to prove 1t now, what was 
then done in_ the inferior Court, which was the 
Corporation-Court of w— Clayton 15, Anony- 
ow. 
22, A Verdif® againſt one, under whom either 
Phiniif or Defendant claims, may be given in Evi- 
dence againſt the Party fo claiming. Contr. if neither 
claim under it. Duke verſus Ventres, Mic. +656. B. R. 
T. per Pais 206. 

23. If one Man hath a Title to ſeveral Lands 
held by ſeveral Tenants, and if he ſhould bring E- 
je&tments againſt the ſeveral Defendants, and reco- 
ver againſt one, he ſhall not give that Verdi& in E- 
vidence againſt the ref; becauſe the Party againſt 
whom that Verdict was had, may be relieved againſt 
it if it is not good ; but the reſt cannot, tho? they 
claim under the fame Title, and all make the ſame 
| Defence, So if two Tenants will defend a Title in 
Eje&ment, and a Verdict ſhould be had againſt one 
of ns, it ſhall not be read againſt the other ; 


unleſs 


- : *©Y 
. 


93 The Law of Evidence, 
unleſs by Rule or Order of C! ourt. But if an Anceſtor 


hath a. Verdift, the Heir may give it in Evidence, | 


becauſe he is privy to it 3 for he who produceth a 
Verdict, muſt be either Party or Privy to it 3 andit 
| ſhall never be received againſt different Perſons, if it 


doth not appear they are united in Intereſt, There- : 


fore a Verdict againſt A. ſhall-never be read againſt 


B. for it may happen that one did not make a good : 


'Defence, which the other may do. 3 Med. 141. 


Lock verſus Norborn. . 
24. Nota , By Choke and Bryan, an Office before i 


an E/cheator jhall not be given in Evidence, unleſs 


1t be exemplified ; for it ſhall not otherwiſe be de- 


livered to the Jury, unleſs it be under the Great Seal 


of England, no more than a Forage and *tis 


good Law. Bro. Gen. If]. pl. 7 

25. A Writ of Entry on Dif, in the Nature 
of an Aſſize, was bronght by William Davers, a- 
gainſt one in the County of Y/arwick, on a Diſſeiſin 
of two Hundred Acres of Land, a Hundred Acres 


of Paſture, and Forty Acres of Meadow. And 


the Tenant faid that one Richard Varney was ſeiſed, 


and died ſeiſed ; after whoſe Death, B. entred as Son 
and Heir, and gave Colour to the Plaintiff, and con- 
veyed the Eſtate of the Heir to himſelf : The Plain-. 


uff makes Title to himſelf by one Walter V. and 
traverſed the dying ſeiſed ; and upon this they were 
at Ifue; the Jury appeared, and the Parties alſo; 
and the Jury was tried and ſworn, and the Record 
was read to them, and the Point in Iſſue rehearſed ; 
which was, Whether R.4F. the Elder died ſeiſed or 
no? And it they found ' he did not die ſeiſed, then 
to enquire of the Damages. And at that Time 
Townſend ſhewed in Evidence that the faid R, did 
die ſeiſed; for he ſhewed that R. his Father, died 
ſexſed of the ſaid Lands, and had Iflue the ſaid R: 
his Elder, and the faid J/alter, his younger Son 3 
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The Law of Evidence, 93 
(by whora the Plaintiff conveys his Right) that the | 
Father died ; after which the ſaid JY. difſeiſed the 
ſaid R. in a forcible Manner. And that the faid R. 
W ſed out a Writ on the 8 Z. 6. againſt the faid FF. 
W in which Action the ſaid F. pleaded in Bar, &&c. 
and the faid R. derived a Title by his Father's dying, 
ſeiſed, and the dying ſeiſed was traverſed; and on 
that an Iſſue was joined, as 1t is now in the Writ of 
W Entry, and tried for the faid R. &c. And he ſhew'd 
W the Record exemplified ur:der the Seal of the Common 
W Pleas, which Writ of Entry was brought in Trinity 
Term the thirtieth Year of H, 6. and depended five 
Years; and Bryan. ſaid, Why was not that Record 
pleaded againſt the Plaintiff by way of Eſtoppel, 
becauſe he 1s privy ? Ad quod non fuit reſponfum ; tor 
the dying ſeiſed ſhould not be tried in this Aftion, if 
the Record had been pleaded. He alſo ſhewed, that 
after the Death of the ſaid R. an Office was found 
before an Eſcheator, that the ſaid R. the Father, 
died ſeiſed, and held of the Earl of Warwick by 
Knight's Service ; and that the ſaid R. the Son was 
Hei, by Force of which he was in Ward during 
his Nonage ; all which Matters prove that the faid 
R. died feifed, and fo youll find it. Bryan; You 
ſhew nothing of the Office, but a Copy ; beſides 
*tis impertinent to this Ifſue ; for what was found 
before the Eſcheator, was between other Perſons, 
and ſo not material to this Plea; beſides, if you 
will have any Benefit of this Office, it ought to be 
produced under the Broad Seal, for otherwiſe it is 
not better than a Letter, which ſhall never be gGe- 
livered to a Jury ; quod Choke conceſfit. 21 Ed. 4. 37. 

26. King Henry VIII. and Edward VI. by their ic- 
veral Letters Patent, having given, granted, bargained, 
fold and exchanged to and with divers and ſundry 
the Subjects of this Realm, Bodies Politick and Cor- 
porate, in Fee-ſimple, Fee-rail, for Term of Life 
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Ls 


94 The Law of Evidznce, 

br Years, divers Honours, Caſtles, Manors, Lands; 
Tenements, and other Hereditaments and Offices: 
After and ſince which Grants, Bargains, Sales and 
Exchanges, divers of the ſaid Patentees, their Heirs, 
Succeſſors or Aſſigns,. have bargained, ſold, given, 
exchanged or demiſed divers patticular Parts, Parcels 
or Portions of the ſaid Honours, Caſtles; Manors, | 
Lands, Tenements, Hereditaments and Offices, or 
other Things thereunto appertaining or belonging, 
to other Perſon or -Perfons, Bodies Politick or Cor- 
porate, that 1s to fay, to ſome of them in Fee-fim-} 
ple, to ſome other in Fee-tail, for Term of Life or 
Years, or otherwiſe ; and after the ſame Patentees, 
for Conſiderations them moving, have ſurrendred or 
given up their ſaid Letters Patent into the Chancery, 
or otherwiſe the ſame Letters Patent have been for- 
feited by Attainder, loſt, cancelled, imbezilled, or 
by other Ways or Means have come to the King's 
Hands, and thereupon oftentimes the Enrolment 
of the ſame hath been made void and fruſtrate; 
ſometimes in Part, and ſometimes in the Whole ; by 
Reaſon whereof ſuch Perſons, Bodies Politick or 
Corporate, as have had Intereſt or Title in or to 
the ſame Caſtles, Manors or particular Portions or 
Parcels of the ſame, ſo to them given and granted; 
have been in Times paſt, and in Times to come Wil 
are like to be diſinherited, or in Danger of Loſs of 
their Interreſt in or to the ſame, to their no little Hin- 
drance and Peril: For Remedy whereof it is enacted, 
* That all and every Perſon or Perſons, Bodies 
Politick or Corporate, which lawfully ſhall or may Wl 
claim by Force of any Patent or Patents made, or 
hereafter to be made, by the King's Majeſty, his 
Heirs or Succeſſors, Kings of this Realm, or by 
any of them, andall other that now have, or here- 
after ſhall happen to have, any good or lawful E- 
* ſtate, Right, Title, Rent, Profit, Intereſt or Pol- 
| 2 * ſeſſion 
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The Law of Evidence. 95 

Wc fon of, in, to; or out of any Henours, Ma- 
W « nors, Lands, "Fenements, Hereditaments or Of- 
fices ; or of other Things to any of: the Premiſlſes 
appertaining or belonging, or to any Part, Parcel 
or Member of them, or any of them, by, from 
or under any ſuch Patentee or Patentees, or any 
of them, or by, from, or under the Heirs, Suc- 
ceſſors or Aſſigns of them or any of them, or by, 
from .or under the Eſtate, of any others which 
had, have or hereafter ſhall have the Eſtate; Title, 
or Intereſt, of any ſuch Patentee or Patentees, or 
by any other Means, under fuch Letters Patent, 
ſhall and may at all Times hereafter, in any of 
the King's Conrts, his Heirs or Succeſſors, and 
elſewhere, make and convey unto themſelves Title, 
by Way of Declaration, Plaint, Avowry, Title, 
Bar, or otherwiſe, as well againſt the King's High- 
neſs, his Heirs and Succeſſors, and every of them, 
as againſt any other Perſon or Perſons, unto the 
faid Honours, Caſtles, Manors, Lands, Tene- 
ments, Offices, and other the Premiſſes, or any 
Part or Parcel of the ſame, unto them or any of = 
their Predeceſſors and Anceſtors, or others, whoſe 
Eſtate they have in the fame, by, from or under 
the ſaid Patentees, or any of them, or the Heirs, 
W * Anceſtors or Aſſigns of any of them, or otherwiſe 
W * under the Date of the ſaid Letters Patent, com- 
W © priſed or contained in any Exemplification or Con- 
W © at thereof, made or to be made, by the ſhewing 
8 © forth of the Exemplification or Conſtat of the 
* Roll, or of fo much thereof as ſhall ſerve for the 
W © Matter in Variance, under the Great Seal of Eng- 
* land: And the ſame Exemplification or Conſtat of 
* the ſaid Enrolment, ſo (as is aforeſaid) pleaded 
* and ſhewed, ſhall be of like and the fame Force 
* and Effect, to all Intents and Conſtructions in the 
* Law, as the faid firſt Letters Patent wo. _ 
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96 The Law of Evidence. 
< ſhould be of, if the ſame were or ſhould be pleaded if 
* ir Wd 3 & 4 £4. 6. c. 4. | 
For the avoiding all ſuch Doubts, Queſtions and 
or ron as have riſen, and of ſuch as bereafte 
might ariſe, upon the Statute made in the Parliament 
| begun and holden at Weſtminſter, the 4th Day of 
November in the 3d Year of the Reign of Ziad 
VI. intitled, Anu A# concerning Grants and Gifts, 
made by Patentees out of Letters Patent, and for «ff 
due and full Supply of all fuch Wants as may be ebough . 
to be#therein : 1t is enatted, 
* That all and every Patentee and Patentees, their 
© Heirs, Succeſſors, Executors and Aſſigns, and all MW 
and every other Perſon, and Perſons having by o 
from them, or any of them, or under their Title, M 
any Eſtate or Intereſt, .of, in, or to any Lands, iſ 
Tenements or Hereditaments, or any other Thing 
whatſoever, to ſuch Patentee or Patentees here- 
tofore granted by any Letters Patent either of 
King Henry VIIL. Edward VI. Queen Mary, King 
Philip and Queen: Mary, or by any of them, or 
by the Queen's moſt excellent Majeſty that now is, 
at any Time ſince the 14th Day of February, in 
the 27th Year of the Reign of the faid late King 
Henry VIII. or elſe by the Queen's Majeſty that 
now 1s, her Heirs and Succeſlors, at any Time 
hereafter to be granted, ſhall and may at all Times 
hereafter in any of the Queen's Highnelſs's Courts, 
her Heirs or Succeſſors, or elſewhere, make and 
convey, and be allowed and ſuffered to make and i 
convey to and for him, them, and for every of | 
themſelves, ſuch Claim or Title by Way of Declz- 
ration, Plaint, Avowry, Bar, Replication, or 0- 
ther pleading whatſoever, as well againſt the Queen's 
Highneſs, her Heirs and Succeſſors and every of 
them, as againſt all and every other Perſon and 
Perſons whatſoever, for or concerning the L20 
2 * Lene 
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Tehements, Hereditaments, or other Things what= 
ſoever, ſpecified or contained in any ſuch Letters 
Patent, or of, for or concerning any Part or Par- 
cel thereof, by ſhewing forth.an Exemplification or 
Conſtat under .the Great Seal of England, of the 

Enrolment . of the ſaid Letters Patent; or of ſo 
much thereof as: ſhall and may ſerve to or for 
ſuch Title, Claim or Matter, the ſame Letters Pa- 
tent then being and rerhaining in Force, .not law- 
fully ſurrendered nor cancelled; for or concerning 
ſo much, and ſuch Part and Parcel of ſuch Lands, 
Tenements, Hereditaments; or other Thing where- 
unto ſuch Title or Claim ſhall be made, as if the | 
fame Letters Patent ſelf were pleaded and ſhewed 
forth: ;- any Law; Uſage, or other Thing whatſo- 
W cyer to the contrary notwithſtanding. 1 3 Eliz. 

s- 

W 28. Part of a long Patent was copied outs and 
worn True, and that it was ſo much of it as did 
Woncern the Thing in Queſtion ; and the Counſel on 
Wc other Part did oppoſe this to be Evidence, and 
Wc Judge did in the end reject it, for that there may 
Wc Proviſo's, &c. in the Patent, and the Witneſs 
Would not fwear he did read the Roll throughout of 
Whis Patent; ſo that no more was in it than now 
hewed; YQuod nota; if he could; it feems it had 
Wccn admitted. Clay. 142. Nt elthrop verſus Fobnſon. 

W 29. It the King's Letters Patent are ſhewn in E= 
Widence, in which tis recited; that the Office was be- 
Wore granted by Letters Patent to F. S. and that he 
ad made a Src of the ſame to the King, who 
Wccepted thereof, and then in Conſideration of this Sur= 
Wender, the King grants the Office to F. D. it is not 
ufficient Evidence to ſhew theſe Letters Patent, with- 
Wut ſhewing the Letters Patent to F. S. and his Sur- 
Wender by Matter of Record, for that is not. ts be 
| T led or proved by any Thing but Matters of Record; - 
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98 The Law of Evidence. 
being Things of Record. Mich. 13 Car. B. R. Mel 
verſus Lenthall, In an Action on the Cafe for the 
Office of Marſhal of the King's Bench, reſolved pe 
Cyr, on the Evidence at a Trial at Bar. And Sir 
Fobu Mead was nonſuited, becauſe he did not prove 
it ſo; yet it ſeems 1t is not neceſſary to ſhew the Re. i 
cord ; but it is not fit to ſuffer ſuch Proof, without 
ſhewing the Record, or a true Copy of it: But it M 
feems the Jury might well have found it, 1t it hal 
been credited. 2 Rol. Aby. 673. pl.2. 2 Lev. 10, 
Cragg verſus Norfolk. [ 
30. Upon Evidence given at a Trial at the Bar, iſ 
in a Treſpaſs and Eje&tment between Goodſon verſul 
Fones, it. was faid, That one may not ſhew in Evi 
dence to a Jury an Inſpeximus of a Deed enrolled nM 
Chancery, if it be not a Deed of Bargain and Sale «ni 
rolled there: For if it be a Deed of Feoffment, thei 


is no Matter of Record. But by Roll C. J. Thougi 
the Inſbeftimus be the Inſpeximus of the Enrolment, 
and not of the Deed itſelf; yet if it be an ancient 
Deed, it may be given in Evidence, It was then 
alſo ſaid, that if it do not appear by the Fabrick « 
a Deed, that Lands are to paſs thereby by way d 
Feoffment, yet the Lands may paſs by way of Uk 
if there be a ſufficient Conſideration expreſſed in the 
Deed to raiſe a Uſe, It was alſo then ſaid, that if 
Deed do run thus, This Indenture made, &c. whert 
as in Truth the Deed is not indented, yet may thi 
Dzed operate as a Deed-Poll. It was likewiſe faid 
That if one make a voluntary Conveyance, upd 
Conſideration of Natural Aﬀection, and 1s not 4 
that Time indebted unto any Perſon, nor be 
Treaty with any one for the Sale of the Lands, ſud 
Conveyance hath no Badge of Fraud ; but otherwil 
it is, if he be indebted, or in Treaty for Sale d 
thoſe Lands : It was then alſo faid, That a volunta 
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 ._.-. The Law of Evidence. 99 
Affidavit made before a Maſter of the Chancery can- 
not be given in Evidence at the Trial. Szyle 445. 
Anonymus. i TMs 
231. It is dangerous to permit any one, who in 
pleading ought by Law to produce the very Deed itſelf 
to the Court, on the general Iflue, to prove to a Jury 
by Witneſſes that there was ſuch a Deed, which they 
have heard and read; or to prove the fame by. Copy 
for the Faults, Raſings, or Interlinings, or other Im- 
perfections in theſe Caſes will not appear to the 
Court. Or perhaps the Deed may be on Condition, 
Limitation, or contain a Power of Revocation. Yet. 
in great and notorious Extremity, as if by the Fire 
of the Party's Houſe all his Evidences were burnt ; 
E then if this appears to the Judge he may, in Favour 
S to ſo great a Sufferer, permit him on the Iflue to 
E prove the Deed in Evidence to the Jury by Witneſſes; 
W that Calamity may not be added to Calamity; and if 
the Jury find it, although the Deed itſelf be not 
| MW it is clearly good. 10 Co. 92. Lavyfield's 
Wn Cale. og 
= 32. In a Trial at Bar between Thurle and Madiſon, 
it was faid by Glyn, Ch. J. that if divers Perſons do 
Seal a Deed, and but one of them acknowledge the 
Deed, and the Deed is thereupon enrolled, this is a 
good Enrolment within the Statute, and may be 
oven in Evidence as a Deed enrolled, at a Traal. 
It was then alſo ſaid, That if a Deed expreſs a Conſi- 
deration of Money upon the Purchaſe made by the 
WL Deed, yet this is no Proof upon a Trial that the 
| Monies expreſſed were paid, but it muſt be proved 
oy Witneſſes. S:y. 462. Thurle verſus Madiſon. 
33. A Deed of Feoffment may be given in Evi- 
dence as a Releaſe, if without Livery. Per Barkley. 
Clay 32. 
34. In Evidence to a Jury at Bar, on Ejectment, 
Title was made by the Plaintiff as Leſſee for 2000 
H 2 ; © Loans 
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z00 The Law of Evidence. 
Years of Lands in Cauſham in Wilthire; which the 
Defendant would preſume was revoked, ſhewing 4 
Will, and Charges and Settlements made afterwards 
by the Mother, who was ſeiſed in Fee ; but per Cur, 
Revocation or Surrender ſhall never be intended with- 
out Proof that it was aCtually done. The Leaſe waz 


| Toft, bur the three Witneſſes ſwore there was fuch 


ras; - and that it was taken out of the Plaintiff's 
Trunk and burnt by the Defendant, was ſworn by 
others; which per Cur? is Title ſufficient to an Eſtate, 
without producing the Deed ; contra to a Debt, be- 
cauſe the Party muſt ſay hic in Cir? prolat : The 
Defendant's Title was by a Conveyance of general 
Words, give, grant, enfeoft, &c. in Confideration 
of Aﬀection; &c. with a Letter of Attorney to exe- 
cute it by Livery; which was never done ; wherefore 


per Cur”, This 1s no Title as a Covenant to ſtand 


ſeized, as was offered by Finch, Solicitor, but after 
waved; and on the Morrow the Jury tound pro 
Plaintiff, 2 Keb. 483. Moreton Leſſee of Fames ver: 


ſus Horton and Thorner. 


25. A Proof that there was a Revocatior is ſuff- 
cient for the Heir, without producing the Deed 1t- 
ſelf, which was taken away by the Defendant him- 


fel A Leaſe recited in a Releaſe was admitted to 


be proved by the Witneſs to the Releaſe, without 
ſhewing the Leaſe itſelf, which was embezilled by 
Herbert, Leffor of the Plaintiff. 1 Keb. 12. Negw 
verſus Reyna. 

26. A Fine was produced, but no Deed declaring 
the Uſes; but a Deed was offered in Evidence, 
which did recite a Deed of Linntation of the Uſes; 
and the Queſtion was, Whether that was Evidence! 


and the Court ſaid, That the bare Recital of a Deed 
was not Evidence; but that if it could be proved 
that ſuch a Deed had been, and loſt, it _ do, if 


it were recited in another ; and it not being proved 
that 
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that ever there was a Deed leading the Uſes of the 
Fine, the Counſel on one Side oppoſed the ſaid Deed 
of RecitaPs being at all read : But the Court faid, 
We cannot hinder the Reading of a Deed under Seal; 
but what Ufe 1s to be made of it 1s another Thing. 
6 Mod. 44. Ford verſus Lord Grey. 
| 37. ALecaſe and Releaſe were given in Evidence to 
entide the Plaintiff, and they were both named bc 
Indentura, but were not indented. Good, per Hale 
Chief Baron, at Norfolk Sum. Afſ. 1668. Brian verſus 
Trundle. T. per pais 195. 

38. The Deed to lead the Uſes of a Fine /ir 
conceſſit need not be proved per Teſtes. T7. per pais 
209. 

39. A Rule of Court was made by Conſent, that 
a Deed ſhould be given in Evidence, without proving 
the Execution of it. 2 $id. 269. Anonymus. 

40. An ancient Deed is good Evidence without 
proving the Delivery, or Seal on it. 1 Rep. 877. 
Wright verſus Sherrard. 

41, To prove the Sealing and Delivery of a Deed, 
and not know the Party that did it, is not good E- 
videncez but if he knows the Party upon Sight of 
him, it is good enough. FT. per pais 172. 

42. A Deed found in Archives of the Chapter of 
Hereford was read to prove an Endowment of a Vi- 
caridge, being but concurrent Evidence ; though it 
appeared not to have been ever ſealed or delivered. 
2 Keb. 126. Smith verſus Rawlins. 

43. An ancient Writing, that is proved to have 
been found amongſt Deeds and Evidences of Land, 
may be given in Evidence, although the executing 
of it cannot be proved ; for it 's hard to prove an- 
client Things, and the Finding them in ſuch a Place 
Is a Preſumption they were honeſtly and fairly ob- 
tained, and preſerved for Uſe, and are free from Sul- 
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702 The Law of Evidence, 


220, - | 
44. In an Fje&tment, the Plaintiff declared upaff 
a Leaſe made and delivered the Day of the Date; 
but the Witneſs who was to prove the Deed, faid hel ; 
faw the Deed delivered, but could not ſwear it ws. 
delivered the ſame Day it bore Date, Coke dire&ted Wi 


* 


the Jury to find it was delivered the Day of the Date; WF 


for being proved to be delivered, it ſhall be intended 
to be delivered the Day of the Date. 1 Rol. Rep. 1, 

Stone verſus Gubbon, Ct hs = 
45. In one Beckrow*s Caſe, in Evidence to the Ju-M 
ry it appeared, that Beckrow intending to marry ai 
Widow, made a Conveyance by Deed of Feoftment MW 
of his Land, to ſeveral Uſes, by which he ſettled 
his Land upon the Ifſue of the Feme, having Iſſue 
by a former Wife. But after the Marriage, he by 
much Importunity got the Deed of Conveyance into 
his Hands, out of the Cuſtody of the Wife ; and 
alſo an Obligation which rnakes mention of it, and 
was for the Performance of Covenants ; and then he 
cancelled the Deed and the Obligation, and took offi 
the Seal from them; and afterwards ſettles hu 
Land upon his former Children, and dies (having 
Iflue by his laſt Wife), And in Actions under theſe: 
Conveyances, 1t was permitted by the Court, that theſe 
cancelled Deed ſhould be read in Evidence. But 
firſt there ſhould be Teſtimony given of the Truth of 
that Practice, before it ſhould be read. Het. 138. 
Beckrow's Caſe. 
46. An Indenture to guide the Uſes of a com-Ii 
mon Recovery was offered in Evidence but the Seal 
were torn off : Yet it being proved to haye been done 
by a little Boy, it was allowed to be read. Pal. 402. 

Argol yerſus Cheny. | 

47. An original Leaſe could not be produced, be- 
1ng an ancient Leaſe; but the Grandſon of the Leſſor 
produced 
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ced a Counterpart, found among the Eyidences 
W of his Grandfather. This was allowed for Evidence, 
though there was no ſubſcribing Witneſſes to it 3 
for Juſtice Y/indbam ſaid he had ſeen many Deeds 
W in Queen ElizabetÞs Time without any, and it was 
W :dmitted as ſufficient Evidence to prove a Man an 
W Adminiſtrator, for to ſhew the Book of the Eccleſi- 
W aſtical Court, which granted it 3 in which the Act 
W or Order of the Court for granting the Adminiſtra- 
@ tion was entered, without producing the Letters of 
Adminiſtration themſelves ; and Twr/den ſaid it was 
ſo adjudged in the Lord Mancheſter's Caſe. 1 Lev. 
25, Garret verſus Liſter. | 

48. All the Court held that the Counterpart of an 
W ancient Deed, which might be loſt, is good Evidence 
& with other Circumſtances ; but not of itſelf without 
S other Circumſtances: But that a Counterpart of a 
Deed leading the Uſes of a Fine, was of itfelf good 
Evidence. Staniſon verſus Davis, 6 Mod. 225. 

49. A Copy of the Courterpart of a Leaſe being 
loſt, was given and allowed in Evidence. Mzch. 15 
Car. 2, Strode verſus Dr. Holt, B. R. T. per pais 
; | | 
50. Per Holt Ch. J. In a Caſe mn my Lord Hales. 
Time, between Combes and Mayo, a Counterpart of 
an ancient Deed was admitted as Evidence of the 
| Deed; and a Special Verdict was thereupon drawn 
up, as finding of the Deed with a prout patet per the 
Counterpartz, which he faid was done to preſerve 
the Precedents: And now by all the Court, the 
Counterpart of a Deed, without other Circumſtances, 
1s not lufficient Evidence ; unleſs in the Caſe of a 
Fine; in which Caſe, a Counterpart is good Evi- 
dence of itſelf, 1 Salk. 287. | 
' 51, In Evidence to a Jury on a Trial at Bar in E- 
zectment, a Copy of a Deed burnt in the Fire of Sir 
Thomas Gardiner was offered in Evide!;ce; it was 
H 4 | made 
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704 The Law of Evidence. 
made by the Witneſs to carry about to Counſel, but 
never examined with the Original; and 1t was op- 
poſed by Zones for the Defendant, becauſe never ex- 
amined ; but per Cur, This 18 good Evidence, as 
well as the Teſtimony of a Witneſs of the Contents 
of the Deed burnt ; which was allowed to my Lord 
Coke, who witneſſed a Conveyance in Sir Chriſtopher 
Haydow's Caſe; and 1n one Douſe's Caſe at Oxford | 
Aſſizes, the ike Evidence was allowed ; and per 
Twiſden 1n Thin's Caſe, ſuch a Capy was allowed 
without examining z and thereupon - it was allowed 
and read. 2 Keb. 546. Medlicot verſus Foyner, 8. G. 
1 Mod. 4. ES WE _— 
52, Ina 9uyare Impedit, the Plaintiff declared up- 
on a Grant of the Adyowſon to his Anceſtor ; and 
in his Peclaration ſays, hic in Cur prolar* ; but in 
deed he had not the Deed to ſhew. Serjeant Ba/d- 
win brought an Affidavit into Court, that the De- 
fendant had gotten the Deed into his Hands, and 
prayed that the Plaintift might take Advantage of a 
Copy thereof, which appeared in an Inquiſition found 
temp £d.6. Cur : When an Action of Debt 1s brought 
upon a Bond to perform Covenants in a Deed, . and 
the Defendant cannot plead Covenants performed, 
without the Deed, becauſe the Plaintiff has the Ori- 
einal Deed, and perhaps the Detendant took not a 
Counterpart of itz we uſe to grant Imparlances *till 
the Plaintiff bring in the Peed ; and upon Evidence, 
if 1t be proved that the other Party has the Deed, 
we admit Copies to be given in Evidence. But here 
the Law requires that the Deed be produced, be- 
cauſe you have your Remedy for the Deed at Law, 
i Med. 266. Anonymus. 21 fe 
53. It was holden for Law by Vernon, Judge of 
Afize, that where the Defendant himſelf hath the 
Deed which concerns the Land in Queſtion, and will 
poQt producy it z in ſuch a Caſe the Copy thereof - 
C 
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The Law of Evidence. 165 
be permitted to be given in Evidence, and fo it was, 
and the Witneſs ſwore it once in his Hand, and that 
the Copy produced was a true Copy of the Deed, and 
himſelf did examine it. Clayton 15. Anonymus. | 

' 54.. To prove a Settlement made 9 Car, 1. the 
Plaintiff produced a Witneſs, who ſaid, that he be- 
ing to purchaſe an Eſtate from my Lord the Father, 
one Mr. Nichols, who was then of Counſel to my 
Lord, gave him a Copy of ſuch a Deed, to ſhew 
what Title my Lord had. But being aſked whether 
he did ſee the very Deed, and compare it with the 
Copy, he anſwered in the Negative : Whereupon 
the Court would not allow his Teſtimony to be a 
ſufficient Evidence of the Deed. 1 Med. 94. Henry 
Lord Peterborough verſus Fohn Lord Mordant. = 

55. A Bill in Chancery was offered in Evidence ; - 
and it was objected, that Bills contain Matters ſug- 
geſted by the Sollicitor or Counſel of the Party, 
without his Privity. But after a Debate, a Copy 
of the Bill againſt the ſame Party was allowed to be 
read in Evidence. For they ſaid, they would not 
intend that it was preferred without the Party's Pri- 
vityz and if it were, he has good Remedy againſt 
them that did it, by an Action on the Caſe. But 
they faid, that this Evidence was not as valid as a 
Letter from the Party. Nota ; ( ſays the Reporter,) 
It was not urged that the Defendant had put in his | 
Anſwer to the ſaid Bill, and that there had been | 
Proceedings upon it, which I think is a better Rea- | 
ion to allow 1t for Evidence: For the Proſecution 
by the Plaintiff anſwers the above-mentioned Ob- 
jection of its being preferred by a Stranger, without 
W the Party's Privity. And at the Sitting this Term 
| in Guildhall before Bridgman Ch. J. a Bill in Chan- 
cery was offered in Evidence, who asked whether 
there had been any Proceedings upon the Bill, and 
tud, otherwiſe he would not admit it to be read: 
| But 
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106 The Law of Evidence. 

But the Anſwer and other Proceedings being ſhewn, 
it was allowed. $44. 220. Snow verſus Philips, S. c 
1 Keb. 780. 

56. A Bill in Chancery was given in Evidence a. iſ 
gainſt the Complainant ; but this was held to be bur 
of ſlight Moment. 1 Yen. 66, Mews verſus Mews, 
But as to Evidence, what is allowable or not in Courts 


of Equity ; ſee the New Curſus Cancellarie, Tit. Evi- F+. 
dence, Witneſſes and Proof. | 


57. It was the Opinion of Ley C. J. Chamberlain 


and Dodderidge, Juſtices, That a Defendant's An- W 
{wer in an Engliſh Court, is a good Evidence to be MW 
given to a Jay againſt the Defendant hiniſelf ; but 
| It 1s no good Evidence againſt other Parties. And 


the Judges ſaid, That if the Defendant's Anſwer be 
read to the Jury, it is not binding to the Jury; but 
it may be read to them by the Aﬀent of the Par- W 
ties. And it was further faid by the Court, That if W 


the Party cannot find a Witneſs, then he is as it 
: were dead untohim ; and his Depoſition in an Eng- WM 
 tifþ Court in a Cauſe betwixt the ſame Parties, Plain- 
\ iff and Defendant, may be allowed to be read to W 
the Jury, ſo as the Party make Oath that he did his 


Endeavour to find his Witneſs, but that he _ not 
ſee him, nor hear of him. Godb. 326. Anonymu 

58. The Anſwer of a Feoffee in Truſt in "he 
Chancery was refuſed per Cur? to be given in Evi 


| dence, the Party being living, and none of the Par- 


ties to the Suit, which was om” my Heir and 
Ceſtuy que Truſt. 1 Keb. 281. Anony 

59. In an Ejeftement, upon Not "Guilty pleaded, this 
Queſtion did ariſe at the Trial, Whether the An- 
ſwer of a Guardian in Chancery ſhould be read as 
Evidence in this Court, to conclude the Infant, there 
being ſome Opinions that it ought to be read ? But 
the Defendant's Counſel inſiſting on the contrary; 
Eyre being the puiſne Juſtice, was ſent to the Court 
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_ The Law of Evidence. 107 
of C. B. then ſitting, to know their Opinions; -who 
returning made this Report, That the Judges of 
that Court were all of Opinion, That ſuch Anſwer 
ought not to be read as Evidence, for it was only to 
bring the Infant into Court to make him a Party. 

42 Mod. 258. Eggleſton & aP verſus Speke alias Petit. 

60. In Evidence to a Jury at Bar in Eje&ment, 
the Defendant made Title as Purchaſer under a De- 
viſce, and ſhewed only a Bill in Chancery preferred 
by the Heir, under whom the Leflfor of the Plaintiff 
claims againſt the Deviſee, whereby the Will was ſet 
forth and confeſſed in the Anſwer; which per Kelynge 
& Moreton contra Twiſden, 1s no. Evidence, though 
2 Poſſeſſion were proved accordingly in the Deviſee, 
and that this had been by the Plaintiff confeſſed in 
former Trials; and the only Point inſiſted on, was 
on the Nonage of another Deviſor after; but one of 
the Depoſitions ſwearing that there was fuch a Will, 
and that he had read 1t, the Court admitted it ; 
but he ſaying the Will was to the Son, under whom 
the Defendant claimed generally, not ſaying what 
Eſtate, and though the former Bill and other De- 
poſitions ſwear the Deviſe was in Fee, yet the Court 
would not admit it for more than was ſworn ; but 
after, this was proved by another Witneſs. 2 Ke, 
35. Evans verſus Herbert. 

61. In Evidence in a Trial at Bar on a Leaſe of 
one Wright, an Anſwer of one Lewis Mordant ſur- 
viving Truſtee, under whom the Plaintiff claimed, 
was offered, but being after a Conveyance made by 
him, the Court refuſed it; but had it been before, 
per Windbam and Moreton, it would have been good 
againſt all claiming under him ; which Twi/den de- 
mied, becauſe an Anſwer doth not diſcover the whole 
Truth, and therefore ſhall be admitted only againſt 
the Party himſelf that made it, and not of _ De- 

fendant 
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Title, the Counteſs would make uſe, at the Trial 
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2.08 
fendang 


againſt another, much leſs againſt a Stran. 


62. One Currier preferred a Bill in the Exchequer. 
Chamber, againſt Ryſhworth and others, Tenants of 
a Manor of the Counteſs of Pembroke's, for Suit to 
his Mill, which he claimed by Preſcription ; many 
Witneſſes were examined on both Sides: And now 
upon this Bill preferred againſt the Counteſs and 
Currier, a Trial at Law being dire&ted to' try the 


betwixt Currier and herſelf, of the former Depoſi- 
tions taken, ut ſupra; and that being denied her, 
ſhe now appealed to the Court for Directions in the 
Matter, and prayed a new Trial. The Court was 
of Qpinion, That the former Depoſitions ought pat 
to be made uſe of at the Trial, becauſe the Counteks 
was not a Party to that Suit ; and as they could not 
be read againſt her, no more could they be read 
for her. And becauſe ſhe was not bound by them, 
not having been a Party to the Suit; nor was ſhe 
in a Capacity of examining any Witneſſes 1n it, or 
preferring Interrogatories in itz for that Reaſon al- 
fo, ſhe could not make uſe of the Depoſitions of any 
that had been a Witneſs in it. And it 1s not like to 
the Caſe of an Ejeftment, brought by a Reverſioner, 
or Debt upon the Statute of Z4. 6. brought by a 
Proprietor of Tithes, after a Verdict at Law for the 
Leſſee or the preſent Proprietor ; for true it is, that 
ſuch a Reverſioner of Lands or Tithes, ſhall have 
Advantage of the Verdict, and give it in Evidence; 
but the Reaſons are, becauſe they cannot be 1mme- 
diate Parties to the Action or Suit; for that muſt 
be proſecuted by the Leſſee or preſent Tenant: And 
Itkewiſe becauſe they may give any thing in Evidence 
to the Jury, as well as the Plaintiff himſelf: And 
Kindred or Afinity to the Reverſioner, is a good WW 
Cauſe of Ch enge 3 but it 1s otherwiſe in Caſe of 

Depo- ; 
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The Law of Evidence; 105 
Depoſitions : For there, only Parties to the Suit can 
examine or interrogate. Likewiſe the Reverſioner or 
Seignoreſs, might have been made a Party to the 
original Suit in Equity, though not at Law. And 
it was ruled accordingly, that the Depoſitions ſhould 
W not be made uſe of. . Hardres 472. Ruſhworth & aP 
W verſus Counteſs of Pembroke verſus Currier. 

63. The Depoſitions which were read againſt the 
Earl of Bath im another Cauſe, were argued to be 
no Evidence in this, becauſe that Trial is not be- 
tween the fame Parties; and Depoſitions are never 
Evidence but where they are mutual, and this De- 
fendant does not claim under any one that was Par- 
ty to the former Suit. Cur. They may be read, be- 


cauſe the Defendant ſhelters himſelf under the other's 


Title, and the Title of the Land is not in Queſtion, 
but to whom the Rent ſhall be paid. It the Defen- 
dant gives the Plaintiff*'s Anfwer in Chancery in E- 
vidence, he may infift only to read ſuch Part as he 
will, for it is hike Examination of Witneſſes ; bur 
then the other Side may inſiſt to have the whole 
read after. 5 Mod. 9. Earl of Bath verſus Batterſea. 

64. Depoſitions in Chancery of Witneſſes, were 
refuſed in Evidence by the Judge ; and Copies of 
Record ſworn to be true ones were not permitted 
by the Jury to be taken away with them, as Deeds 
under Seal uſe to be. Clay. 85. Anonymus. 

65. The Ch. Juſt. refuſed Evidence of Depoſitions 
in Chancery, becauſe no Rule was made on the Hear- 
Ing to allow them, but only a ſubſequent Order of 
Court after Diſmiſſion, and it appeared not whether 
they were taken here, or beyond Sea, in Engliſh or 


in a foreign Language, but only by Affidavit that 


the Witneſſes were Foreigners, and could not be 
tound: But the Court conceived, if the Depoſitions 
were according to the Courſe of the Court, they 
ought 
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of the Depoſition of Witneſſes ſince dead, the Jury 


Paſ. 10 Fac. 1. Thomas 
verſus Cook, 2 Roll. Abr. 687 pl. 3. | 


 Abr. 687. pl. 4. 


| ther the Jury may take them with them from the 
Bar? And they all anſwered, they might, becauſe 


110 The Law of Evidence. 
ought to be allowed ; /ed concorda?” eft inter partes, 
1 Keb. 685. Sir Martin NowePs Caſe. 
66. If an Exemplification comes out of Chancery, 


may have it with them. 


67. If an Exemplification comprehends the De- 
poſitions of ſome Perſons that are dead, and ſome 
that are ſtill living, the Jury ſhall not have it with 
them. Paſ. 10 Fac. 1. Thomas verſus Cook, 2 Rdl, 


68. Richardſon demanded of the Court, if there 
are ſeveral Depoſitions under the Great Seal given in 
Evidence, and ſome are read and ſome not ; whe- 


perhaps ſome were not read tor Shortneſs of Time, 
or they were all to the fame Purpoſe, and being 
under the Great Seal they may have them. Lt. Rep. 
69. Anonymus. | 


69. Bertue prayed the Depoſitions between Pri- 


mate and the Defendants in Chancery of Witneſſes Bl 


that are dead, might be allowed at the Afſizes in an 
Information of Perjury, which the Court refuſed, 
either for the Defendant, or the King, in regard the 
King 1s no Party to the Suit in Chancery. 1 Kt. 


767. Fackſon verſus Fenwick & Holt. 


. 70. Upon an Evidence in an Ejefione firme, the 
Court would not ſuffer Depoſitions of Witneſſes ta- 
ken in the Court of Chancery to be given in Evi- 
dence, unleſs Affidavit were made, that the Witnel- 


ſes who depoſed were dead. - Gods. 193. Sir Francis 


Forteſcue and Coake's Caſe. 


71. Depoſitions taken in the Dutchy and exem- 
plified, were offered in Evidence, but reje&ted, be- 
cauſe the Anſwer of the Defendant was not alſo ex- 
emplified, ſo that it might appear to be os 

ter 
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The Law of Evidence. 1: 
Matter and Title ; and by this it ſeems, then they 


might have been allowed. Clayt. 9. Aldbrook's 


Caſe. I # 
72, In Eje&tment for an Eſtate of the Lord Cob- 
ham's in Kent, it was held upon Evidence per Cur, 


by Advice of all the other Judges, whom one of the 
Barons was ſent to conſult, (quod nota) That if one 


Witneſs be examined for the Defendant de bene eſſe 


to preſerve his Teſtimony, upon a Bill. preferred, 
and before Anſwer, and upon an Order of Court for 


his Examination, made upon hearing of Counſel on 
both Sides; and if after Anſwer, the Witneſs die be-_ 


& fore he be examined again, the Anſwer coming in 
= on the 28th of November, and the Witneſs's Death 
= happening on the 18th of December following, and 
he being ſick all the mean Time, ſo that he could 
not go to be examined; that notwithſtanding all 
this, the Examination of ſuch a Witnefs ſhould not 
be read in Evidence, becauſe it was taken before Iſ- 
ſue joined in the Cauſe, and he might have been ex- 
amined after : And the Defendants did not appear 


to be in Contempt. Hard. 315. verſus 
Brown & aP. 


73. In an Fje&tment. On the Trial were produ- 


ced as Evidence for the Plaintiff, certain Depoſitions | 


taken in Chancery, where was a Bill filed, and a Sub- 


Zena iſſued, and Drpoſitions taken de bene eſſe, and 


the Witneſs dies before Anſwer : And upon this E- 
vidence a Verdict pro 2yer”. But the Poſtea ordered 
to be ſtaid until the Opinion of the Court was had; 
and now it was argued, that they were good Evi- 
dence; for the End of the Bill was to examine Wit- 
nefſes 77 perpetuam rei memoriam ; and if there had 


been an Anſwer, then they muſt be re-examined if 


living z but here they dying before Anſwer, are al- 
ways allowed to be read in Chancery. Ir is true, 
that generally ſpeaking there ought to be both Bull 
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__neſſes, by refuſing to anſwer *till their Death. In 


{wet between the fame Parties were to be allowed as 


712 - The Law of ETvidetice, _ 
and: Anſwer proved before Depoſitions 3 > but her 
the Witneſſes die before Anſwer, and it was through 
the Defendant's Default that there was no Anſwer ; 
and his ſtanding in Contempt ſhall not prejudice the 
Plaintiff, who cannot keep his Evidence alive. Here 
the Defendant Joined in Commiſſion, and croſs-exa- 
mined them; this 1s always allowed as Evidence 
there, and that Court 1s Time out of Time, and Part 
of their Buſineſs is to perpetuate Teſtimony : And if 
this be not Evidence, any Defendant may by his Ob- 
ſtinacy, deprive me of the Teſtimony of ancient Wit- 


Godb. 326. *twas a 2uere, If Depoſitions after An- 


Evidence ; but held that it was, if the Witneſſes 
could not be fotind upon Search, though not dead. See 
2 Roll. Abr. 679. Econtra Serjeant Tremain, They 
are no Evidence, becauſe there was no Anſwer. Here 
was no Iflue joined, and no Perjury can be afligned 
upon ſuch Depoſitions, becauſe no Ifſue 1s joined. 1 Cro. 
352. Sharp's Cale. 3 Inſt. 167, To make Perjury, 
it mult be in a Matter pertinent to the Iflue; *tis 
the common Practice to produce Bill and Anſwer. 
In the Caſe of Ford and Gray, tried at Bar in Com. 
Ban. an Exemplification was produced of Depoſt- 
tions in Chancery, and becauſe no Anſwer was ſhewn, 
the Depoſitions were rejected, per Ch. ]. Polexfen & 
al” ibid. *Tis the Anſwer that makes the Depoſi- 
tions of any Validity. Depoſitions in Caſe of an 
Anſwer by an Infant by his Guardian, may be read, 
though the Anſwer be no Evidence hal 6 himſelf 
Ch. ]. Holt, Quere, It any Court by Courſe of Law, 
can examine Witneſſes till Iſſue be joined, and there- 
fore I much doubt if theſe can be Evidence. We 
cannot take Notice what the Chancery allows as Evi- 
dence, and their Praftice is no Rule to us ; Dolben du- 
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The Law of Ebidences 113 
3itabat. For that the Court of Equity 1s not ſo antient, 
for before Ric. 2. the Petitions were to the King, 


and ſometimes to the Treaſurer, but no fetled Court 
of Equity before the Chancellor till Richard the ſecond's 
Time, Gregory doubted, but thought it good Evi- 
dence, becauſe they joined in Commiſſion and did 
 croſs-examine. LEyres clearly of another Opinion, 


quity hath been Time out of Mind. Sed quia Holt 
W:/tovit, adjornaiur. Show, Rep. 363. Howard verſus 
W77cmain, S. C. 4 Med. 146. 1 Salk. 298, 

= 74. 1n Ejeftione firme, for the Barony of Cockey- 
W-:04th, and all the other Eſtates of Foceline late Earl 
of Northumberland, the Leſſor ſhewed an Inquiſition 
in the Time of Rzchard the ſecond, which found an 
<ntail on the then Earl of Northumberland, and the 
Heirs Male of his Body, and derives his Title from 
Sir Inglaram Piercy, the third Son of Henry, the 
fifth Earl of Northumberland of that Name, and of- 
tered in Evidence the Baronage of England, wrote 
dy Sir William Dugdale King at Arms. Sed non al- 
ocatur. Afterwards he offered divers Depoſitions 
taken de bene efſe in Chancery without the Defendant's 
\nſwer, which were rejected by the Court for that 
Reaſon. And it was agreed, That the Court - was 
ot obliged to admit of ſuch Evidence. But by 


ourſe in that Caſe is to have an Order in Chancery, 
0 oblige the other Party to admit of ſuch Evidence, 
but that does not oblige the Courts of Common Law. 
W. Jones 164. Piercy verſus — | 
W 75. In Evidence to an Eſſex Jury at the Bar in ZE. 
Went, Maynard for the Defendant oftered an Ex- 
:mplification under the Great Seal in 1588, of De- 
poſitions in Chancery, whereby a Conveyance, made 
n 86 and loſt, was proved. And the Court agreed, 
I That 
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and by him referred ſometimes to the: Chancellor, 


That it 1s good Evidence, and that the Court of E- 


aynard, who was Counſel for the Defendant, The. 
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ral Times reſolved both in B. KR. and in C. B. Rq, 


count that it was once filed, which was by the Six 


| Dced being loſt, they might ſupply the Proof by 


_— 


114 The L8w of- Evidettce, | 
That being fo old, and the Records of the Roll 
burnt fince, 1t is good Evidence, though the Bill 'and 
Anſwer were not in it, which by TWw:/den and May. 
:r.7 was uſed but thiriy Years laſt paſt, and before 
it was not uſual co inſert the Bill and Anſwer; and 
this was given in Evidence in a former Trial here at 
Bar, though it appeared to be a Bill of Diſcovery by 
Francis Moor againſt Richard Moor his Father, un-iW 
der whom the Plaintiff claimed as Heir, the Defen- iſ 
dant as Purchaſor, becauſe the Depoſitions of ſuch M 
are never publiſhed without Notice given to both Þ 
Parties. 2 Keb. 31. Blower verſus Ketchmere. 
2were, How the Courts of Common Law can take 
Notice of the Practice of Publications in Chancery. 
76. Nota; It was faid by Juſtice E//zs, That it 
was reſolved by the whole Court of B. R. in the Cat iſ 
of Dutton, upon a Trial at Bar concerning his Wil 
forged by Mr. Colt, That Depoſitions taken in Chan-iſ 
cery 7n perpetuam Rei memoriam, upon a Bill for that 
Purpoſe exhibited, cannot be given in Evidence at 


a Iril at Law, unleſs there be an Anſwer put in 
and produced ; and fo he faid he had known it feve- 


335. Anonymus. 

77. To prove a Jointure, Depofitions in Chan- 
cery were produced by the Plaintiff, which were of- 
fered to be read. The Bill and Anſwer being taken 
off the File and loft, they offered” to give an Ac- 


Clerks Book, and produced an Enrolment of the 
Decree, which mentioned both Bill and Anſwer. 
And the Court was of Opinion, that the Fointure- 


Memorials thereof, fince it was impoſſible to ſhev 
the Deed itſelf, and the Plaintiff had a Verdid. 


5 Med. 110. Barley's Cale. 
78, The 


The Law of Evidence, #15 
78. The great and main Reaſon why Depoſitions 
taken in -the Court of the Counſel at 7074 in Caſes 
of Freehold, were not allowed to be read here, 
was becauſe the' Court, where they were taken was 
not holden competent in a Caſe of this Nature. 
Hob. 109. The King and the Lord Hunſdon verſus 
Counteſs Dowager of Arundel and the Lord I/illiam 
Hoard, i + Lp | 
79. On Evidence to a Jury, Hutton ſaid, That 
Depoſitions in a Court, which 1s not a Court of Res 
cord, as the Spiritual Court, although it be a Caule 
of which they have Juriſdition, ſhall not be read 
here ; but by the other three Judges conzra. But 
Wy they all agreed, That Depoſitions ' taken in the 
Wl Counſel at 7ork or Marches of J/2les, ſhall not be 
W admitted ; and afterwards they agreed with [747072 
WT in that Caſe, becauſe 1t never was done, and they 
Wy would not make a Precedent. Liz. 167. Anonymus. 
eo. It was moved by Serjeant Y/ylde, That De- 
WE poſitions taken in the Eccleſiaſtical Court, might be 
Weiven in Evidence at a Trial in this Court ; and 
the Court was againſt it, becauſe they were not 
Wtaken in a Court of Record. And they faid, altho? 
Wthe Parties were dead, yet they ought not to be al- 
lowed, And by Banks Ch. Juſt. No Depoſitions 
ought to be allowed, which are not taken in a Court 
of Record. And Fyfter and Reeve were of Opinion, 
@ [hat altho* the Parties would aſſent to it, yet they 
ought not to be given in Evidence againſt the con- 
Want Rule in ſuch Caſe. Crawley held the contrary, 
Pr he faid, That a Writing, which by the Law is nor 
t:vidence, might be admitted as Evidence by the Con- 
ent of the Parties; ſed Qyere ? Mer. 120. Anonymus. 
Sr. Sir Thomas Dawby brought an Action on the 
ale againſt a Pariſh-Clerk ; and in this Caſe, De- 
poſitions raken in the Eccleſiaſtical Court, were ad- 
itted to be read in Evidence, becauſe the Witnelies 
I 2 were 
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3716 The Law of Evidence, 
were dead; but it was denied the Jury to have 
theſe Depoſition with them. Clay. 62. Dawbys Cafe, 
82, It was agreed by all R5 Judges, That if a 
Witneſs, who was examined by the Coroner, be ab- 
ſent, and Oath is made that they have uſed all 
' their Endeavours to find him, that is not ſufficient. 
, to authorize the Reading of his Examination. Ke- 
h lrnge 55. Quzre poſt Holt's Opinion in Breedon's Caſe 
| go {4 
' . It was reſovled by all the Judges, That in 
3* Cat any of the Witneſſes, which wete examined 
| : ; before the Coroner, were dead, or unable to travel, 
ww and Oath made thereof, that then the Examinations 
[. of ſuch Witneſſes fo dead or unable to travel, might 
Wf: | be read, the Coroner firſt making Oath, that fuch 
; i Examinations are the ſame he took upon Oath, with- 
& | out any Addition or Alterations whatſoever. Kelynge 
AF 55. 1 Lev. 80. Brumwiche's Caſe. 
 -/ 84. On an Inditment of Murder it appeared, 
"ſp That one of the Witneſſes, who was examined be- 
und fore the Coroner of the Verge, was gone beyond 
== Sea, as it was ſuppoſed by the Procurement of the 
48 Defendants, on which it was doubted, whether this 
(TP Depoſition might be read? And it was ruled it ſhould; 
WH! - for being beyond Sea is the ſame as if he were dead 
Wk! as to this, and accordingly it was read : But the O- 
43 pinion of all the Court except the C. J. was, Thata 
*Þ Depoſition taken before a Juſtice of the Peace ougit 
wo not to be allowed in ſuch a Caſe, for the Authority ol S; 
.- the Coroner ſuper viſum Corporis is very great, an 
Wt in ſome Caſes is a Record that cannot be traverſe. 
We EE” It was moved by the Ch. Juft. 'That the Footmen. 
El who were found Nor guilty, and againſt whom nM 
= Evidence had been given of Misbehaviour or Ml E 
4 Language, but only that chey were waiting on the 
[+ Lord, ihould be examined for the Precfervarion oi 
bil their Tltimeny azainſt ocher Offenders, was or 
| e 


The Law of Evidence, 117 


Fuſe d by the other Judges, who {ud they had no 


other Authority in this Caſe, but as Juſtices of the 
Peace. T. Jo. 53. Thatcher and Waller's Caſe, Ke- 


hynge 55: ne 
85. Onan Information tried at the Bar by a Bri- 


ftol Jury againſt one Samuel Pain, a Miniſter there, 


ſetting forth that the Defendant was the Compoſer, 
Author, and Publiſher of a moſt malicious and 


wicked Libel againſt the Jate Queen Mary, which 


was ſtyled her Epitaph ; upon Not Guilty pleaded, 
the Caſe upon the Evidence appeared to be thus : 
That Pain wrote the Libel, it being dictated to him 
by another. That he afterwards put it into his 
Study, and by Miſtake delivered it to one Brereton 
inſtead of another Paper, who tranſmitted a Copy 


= thereof (through ſeveral Hands) to the Mayor of Br:i- 
E- ftol, which occaſioned the Mayor to fend for Brereton to 


examine him ; which he did upon Oath, but not in 
the Preſence of Pain. Brereton was now dead, and 
the Queſtion was, Whether his Depoſitions taken 


before the Mayor, ſhould be given in Evidence at 


this Trial ? The Counſel for the Defendant inſiſted, 


That it could not be done by Law, becauſe Brereton 


being dead, the Defendant had loſt all Opportunity 
of croſs-examining him 3 That this Caſe was not 


W like an Information before a Coroner, or an Exami- 


nation by Juſtices of the Peace of Perſons accuſed, 
and afterwards committed for Felony, becauſe they 
have Power by a particular Statute to take ſuch 
Examination both of the Fact. and Circumſtances, 
and to put it in Writing, and certify it at the next 
General Gaol-Delivery. But Depoſitions of this Na- 
ture, are never allowed to be read as Evidence in 4 
Civil Cauſe, and much leſs in a Criminal Cauſe ; 
that before the making thoſe Statutes, no ſingle Ju- 
ſtice had Power to take Informations of Watneſies 
againſt Criminals, neither could the Conſervators at 
I 3 Common 
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118 The Lawof Evidence. 

- Common Law take fuch Depofitions. They might 
remove or ſecure the Diſturbers of the Peace, and 
the Juilices of the Peace may now prepare Buſineſs 
for the Seſſions ; but they have no Juriſdiction be- 
fore the Indiftment 1s found z but if at any Time 
before the Statute they had taken ſuch Examinations, 
they were never given in Evidence againft the Party. 
To which it was anfwered, That the Statute makes 
no Difference in this Caſe, for the Power of a Ju- 
{tice of Peace to take Examinations 1s not grounded 
upon it z he might examine a Criminal by Virtue of 
his Office, and the Statute doth only inforce the Ex- 
ecution of his Office, by commanding him to take 
ſuch Examinations, that if he had. committed it to 
Writing, and tranſmitted it to the Gaol-Delivery, it 
would have been given in Evidence to convict the 
Party; 2uzre ? and the Reaſon why ſuch Examina- 
tion ſhall be read, is not by Virtue of any Statute- 
Law, but by the Authority of the Perſon betore 
whom the Oath is taken; and if ſuch Oath ſhould 
be falſe, the Party might be indicted for Peryury. 

- *Fhe Court thereupon ſent the puiſne Judge to confer 
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n with the Juſtices of the Common Pleas, who return- 
Ny ing, the Ch. Juſt. declared, That it was the Qpinion 
4 of both the Courts, that theſe Depoſitions ſhould 
Rl not be given in Evidence, the Defendant not being 
j preſent when they were taken before the Mayor, and 


{o had loſt the Benefit of a Croſs-Examination. 
5 Med. 161. Rex verſus Pain, or, 0 
86. That Depoſitions taken in Chancery De bene 
eſſe only, are good Evidence at Law, where the Wit- 
nels dizs before Anfſz.er. See the Caſe of Howard 
verius Tremain, 1 $olk. 278, viz, On a Bill exhibited 
in Chancery to perpetuate a Teſtimony, the Defen- 
dant who was Heir at Law, ſtood in Contempt and 
would not Anſwer ; and thereupon the Plaintiff had 
a Commiſſion, and examined Witneſſes to the Mat- 
ter 
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The Law of Evidence, 119: 


ter of his Bill De bene eſſe, and the Defendant joined 
in the Commiſſion (which I conceive implied an 
Appearance) and Croſs-examined ſome of the Wit- 
E nefſes produced for the Plaintiff; and before the An- 


W wer came in the Witneſſes died : And on a Trial in 
W Ejedtment in which the Plaintiff made Title under 


this Will, the Queſtion was, whether theſe Depoſi- 
tions could be given in Evidence ? And a Verdict 
W was taken for the Plaintiff, but the Poſtea was ſtayed 
T til! the Opinion of the Court was had on this 
8 Point. And 1t was not queſtioned but if the De- 


W fendant had anſwered, and theſe Depoſitions had 
been taken after Anſwer, they had been good Evi-. 


dence againſt the fame Parties, and thoſe that claim 
under them : And per Eyre Juſt. It might be very 


inconvenient if this ſhould not be allowed as Evi- 


8 dence; for how otherwiſe can a Deviſee prove his 
8 Right in many Caſes, if he may not examine Wit- 
neſſes 77 perpetuam rei memoriam ;tor the Heir at Law 
will not anſwer to the Plaintiff's Bill ; and on the 
other Side, he will not call in Queſtion the Title 
of the Deviſee as long as there are any Witneſſes 
alive to prove the Will ; but as ſoon as they are dead, 
- bo then commence his Suit. See 1 Show 363. 
87. But Note; Such Depo/itions in perpetuam Rei 
Memoriam, are not Evidence in any Caſe as long, as 
y the Witneſſes are living ; as was agreed in the Caſe 
of one Tilley, 1 Salk. 286. where on a Trial at Bar, 
this Point aroſe, viz. Such Depoſitions having been 
taken in Chancery, it afterwards happened, That 
the Inheritance of the ſame Lands deſcended to the 
Perſon who was ſworn as a Witneſs, and he was now 
| a Party to the Suit in Eje&ment z and the Queſtion 
was, Whether thoſe Depoſitions could be read in 
tne Cauſe ? Trevor Chief- Juſtice held (at firſt) that 
incy ought, for that he ” diſabled to give Evidence 
4 by 
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by the Act of God; fo that *twas in Effet the ſame 
T1 hing as if he were Dead ; but Tracy and Blencony 
; were contra : Whereupon 7: racy Came into B. R, to 
ask the Opinion of that Court. And the Court agreed, | 
That they ought not to be read: For per Holt C. ]. the 
only Intent of ſuch Depoſitions 1s to perpetuate Te- 
= {timony 1n Caſe the Witneſſes diced, and they can- 
w_ not be read in any Caſe between other Parties, til 
4s after the Death of the Witneſs, who is to appear 
_ and give his Teſtimony Fiva vece as long as he lives; 


43 much leſs can they be read in this Caſe, where the 
$4 Witneſs himſelt is a Party, To which Ti rcuor then 
bl agreed. 

bo 88. That Depoſitions before a Juſtice of Peace, 
Fa if the Deponent die, may be good Evidence in 
my _ Caſes of F oy. but in no Caſc elſe. See 1 9k, 
bp 281. and 

Ja 89. On an Appeal from the Commullioners of 
BY . Exciſe to the Commiſſioners of Appeals, according 
TI to 12 Car. 2. c. 23. The Queſtion was, if the De- 
bk poſitions of the Witneſſes, and their Examination 
wy written down: by the Clerk of the Commiſfioners of 


of 
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Exciſe ſhould be allowed to be read in Evidence on 
48 | this Appeal, or whether the Witneſſes fhould not 
vs Le again perſonally produced and examined viva vue: 
_ The Commiſſioners of Appeals thought the Dep& 
ſirions ſufficient, and they proceeced thereupon z and 
a Prohibition being mov*d for in B. R. was de- 
niea at firſt, becauie this had been the Courſe ever 
ſince the Statute, and 1t was (thereby to be) a fum- 
mary Proceeding : ; that it would occafion Trouble 
and Delay to the Reverue to bring in all the 
Witneſſes again ; and it was but proper the Com- 
miiflioners of Appeals ſhall have paſt the fame Evi 
dence the Commiſſioners of Exciſe had. So it 15 
in 'an Aitaint, and the Law does not make v#v4 
Toce Evidence neceſlary, unleſs it be before a Jury: 


(S 


(2. a Juſtice of Peace?) In other Caſes Depoſitions 


may be Evidence 3 if it were not ſo in this, they 


would be to try the Matter de novo, inſtead of trying 


an Appeal, (Note ; This was Mich. 8. JW. 3.) But 


afterwards, Paſch. 9 W. 3. B. R. The Court chang'd 


their Opinion, and held, That the Commiſſioners 


of Appeal ought to examine the Witneſſes Je novo 
on the Appeal ; that ſo was the. Intent of the Act, 
and that the-Commiſſioners had to that End a Power 
given them to adminiſter Oaths ; that this was juſt, 
becauſe the firſt Sentence might be by Default, or 
the Depoſitions might miſrepreſent, or not repre- 
ſent the whole Caſe; and upon Appeals from the 
Orders of Juſtices, an Examination 1s always de novo, 
and a Prohibition was granted. But Holt faid, his 
private Opinion was, That if the J/itneſſes were dead, 
W they might uſe their Depoſitions. Breedon verſus 

| Gill, 2 Salk, 555. See 5 Mod. 271. S. C. Where 
a Copy of a Conviction before Comnuſſioners of Ex- 
ciſe was allowed as good Evidence, without producing 
the Exciſe-Book. Fuller and Fotch, Carth. 346. Vide 
19, 220, Rex verſus Fames, where Copies of Aﬀida- 
vits taken before Commiſſioners were allowed to prove 
Perjury, &c. 

90. Dcpoſitions of Witneſſes before Commiſſioners 
in Chancery are not to be allowed as ſufficient Evi- 
dence to convict one of Perjury, &c. See Comberba. 
38. The King againſt Baſhole. 

91. Depoſitions taken by Commiſſioners on a Com- 
miſſion of Bankruptcy, ſhall not be given in Evidence 
in a Suit, in which the Queſtion is, Whether he was 
bankrupt or not bankrupt, or to prove any Thing de- 
pending on 1t, becauſe the other Party could not croſs- 
examine the Perſon that made the Depoſition. 2 Rol. 
Atr. 679. 3. | 

92. An Affidavit made before a Maſter in Chan- 
ery by one dead, was produced in Court, but not 
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_ turned without more, 1s no Evidence at all, 6 Mod 


122 The Law of Evidence. 
ſuffered to be read, but as a Nate or Letter, unlek 
the Plaintiff would produce a Witneſs to ſwear, - That 
he was preſent when the Oath was made before the 
Maſter. 3 Mod. 36. Goodter verſus Smith. 
93. An Order of the Court of Chancery is not 
to be given in Evidence, without producing a Copy i 
of the Bill on which it was made; and a Commiſſion WM 
out of Chancery to abut and abound certain Lands, 
returned and acquieſced under, and an ray 2 


accordingly is good Evidence of the Land fo bounded 
being rightly bounded ; but a bare Commiſſion re- 


146. Turner verſus Nurſe. 
94. It was reſolved by the Court, That a Decree 
in Chancery or any other Court of Equity, is no 
Evidence in a Court of Common Law, as in Wal- 
fingham*s Cafe. 1 Sid. 75. Mearret verſus Sly. 
95. By Twi/den, Decretal Order under the Seal 
of the Exchequer, which recites all the Proceedings; 
or Exemplification under the Great Seal, hath been 
allowed to be read as Evidence ; but by Aleyn, not 
unleſs it have the Bill and Anfwer, which }/yndbam 
agreed : But by Twi/dey, where the Decree is pro- 
duced only in Paper, then the Bill and Anſwer ought 
to be adjoined, but not ſo when the Decree is under 
Seal: And in C. B. S!:iff againſt S:iff, the Judges 
admitted a Decree to have been under Seal, and yet 
would not allow it without Bill and Anfwer. And by 
Aloyn, it is uſual to difallow fuch Decrees, but an 
Exemplification of the Chancery per Cur. always 
recites the Bill and Anſwer. Moreton Serjeant ſaid, 
he never did ſee the Seal of any Court denied to 
be given in Evidence. An Interlineation without 
any Thing appearing againſt 1t, will be pretumed to 
have bcen made at the Time of the Making the 
Deed, and not after. 1 Kt. 21, Trowel verſus e w 
90, f 


_ The Law of Evidence, 123 
96. A Decree of the Court of Wards not being 
W under Seal, cannot be given in Evidence. 2 Rell. 
WW R27. 457- Anonymus. 


1 Day's Milk from £7pri/ till November, ſkimmed, and 


W Milk ; a Prohibition was granted to try this Modus 
W and ſettle the Matter ; and after long Argument as 
W to the Goodneſs of the Modus, (and many Caſes 
W cited) Mr. Eyre came and ſhewed, That the Prohi- 


W Months, 7. e. Kalendar Months (as they ought to 
W be) were expired the 29th of May laſt ; and there- 
W fore he moved for a Conſultation, becauſe in all that 
W Time they had not proved their Suggeſtion ; and 
'twas granted on the Statute of £4. 6. which is ex- 
preſs, That the Suggeſtion ſhall be proved within ſix 
8 Months ; and the Court agreed, That the Statute 
extends as well to Suits for ſmall as for great Tithes 
and that the ſix Months are to be computed from 
W the Teſte of the Writ, and the Caſe in Mo. 573. 
where *tis ſaid there muſt be ſix Months in Term- 
time for proving the Suggeſtion, was denied, Foy 
verſus Liſter, Salk. 554. 

98. In Caſes of Tithes, Ec. It the Plaintiff be 
a Parſon, Vicar, or other Eccleſiaſtical Perſon, and 
claims the Tithes in Right of the Church or Bene- 
fice whereof he 1s Incumbent, he is in S!ri&@neſs 
| bound to' prove his Inſtitution and Induction, and 
all Things elſe required by Law to qualify him to be 
the Incumbent of the Church to which the Tithes 
belong z and yer if ſuch Plaintiff hath been for ſeve- 
ral Years in Poſſeſſion, he is 2ot ordinarily put to 
prove thoſe Matters, unleſs the Defendant in his De- 
tence ſhews ſome Reaſons why the ſame ought to be 


many Years ſuch Plaintiii ought to be in Poſſeſſion, 
y t 


On a Modus ſuggeſted to pay every tenth - 
1 then made into Cheeſe, in Lieu of all Tithe of 


WT bition was teſted the 29th of November, and that fix 


proved, &c. But the Law has not determined how - 


= 124 The Law of Evidence. 

38 to excuſe his being put to ſuch Proof. But that ſeem 

Wt . to be left to the Judge's Diſcretion, tho? I conceiel 
three or four Years may ſuffice. 

In a Suit for Tithes in the Spiritual Court, 
the Defendant pleaded, that the Plaintiff (the Parſa 
had not read the thirty-nine Articles, and the Coun 
put the Defendant to prove it, though a Negative; 
whereupon he moved for a Prohibition, which wlll 
denied ; for in this Caſe the Law will preſume, that 
2 Parſon has read the Articles ; ; for otherwiſe he 
to loſe his Benefice ; and when the Law preſumes i 
Affirmative, then the Negative is to be proved. 1 Roll 
Rep. 83. And it has been frequently ruled at th: 
Afﬀizes, That all Things neceſſary to make thi 
Defendant a compleat Incumbent, unleſs the Plain. 
tiff by ſome Evidence to the contrary puts the De: 
fendant upon proving thoſe Matters. See Claytm' 
Rep. 83. And yet in the Cafe of E; e&ment for a Rec 
tory in 1 8:4. 220. the Court femed to be of Op 
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l Fe nion, That Admiſſion, Inſtitution, Induction, Re: 
Mi!  1ng the Articles, &c, ought to be proved, and that 
mal the Admiftion, Inſtitution, and Induction, upon thi 


Wo Preſentation of a Stranger, is ſufficient Evidence wh 
j bar the Plaintiff in an EjeFione firme, and to put 
him to his Quare Impedit. 

100. Alſo in the Caſe of Subſtraftion of Tirhes 
the Plaintiff muſt prove, That the Lands lie within 
his Pariſh, and that the Corn, &c. growing there: 
ON Was carried away, and by whom, and muſt alk 
prove the Value of the Corn, &c. And if the Plan-W 
tiff be a Leſſee, he muſt alſo prove his Leaſe; ani 
yet after a long: Poſſeſſion ſuch Leaſe need not be 
proved, nor need he prove what Eſtate his Leſſor 
had at the Time of the Leaſe made. 1 $79. 220. 
And where he muſt prove his Title, ſee S:rode and 

| Biris Cafe. The Detendant on the other Side ouglht 
\0 tO "ove, That the Tikes were juſtly ſet out, a 
4 ; 


\ - 
x 


The Law of Evidence, 125 
Whe 1Vodus or Cuſtom of Tithing within that Pariſh ; 
Wnd if the Tithes are once ſo duly ſet out, and after 
W:aken away by a Stranger, without Fraud in the 
WDcfendant, the Defendant or Owner of the Land is 
Wnot chargeable. The Defendant may alſo prove, 
WT hat the Plaintiff obtained his Living by Simony, 
Wor did not read the thirty-nine Articles, &c. or is 
Wouilty of ſome Act or Omiſſion, which makes his 
W Bcnefice void ; or he may prove a Leaſe or Grant 
Wof the Tithes, or ſome Agreement or Compoſition, 
Ws or a Modus Decimand;, or that the Benefice 1s above 
= 8 /. Value per Annum, and that the Plaintiff has ac- 
3 cepted another Living without a Diſpenſation, &c. 
See the Law of Tithes 424, 5. £2 > 
I01. But Note; No Depoſitions in the Eccleſia- 
ſtical Court in a Suit there for Tithes, although the 
Witneſles are dead, are to be allowed as Evidence in 
an Action brought at Common Law, tho* in the 
ſame Cauſe. Burt @ Sentence given in the Eccleſiaſti- 
cal Court concerning Tithes, may be given in Evi- 
© dence in an Action at Common Law, for that 1s a 
Judicial A&, Mich. 13 Car. B. R. inter Comitem $a- 
rum and Sir Broket Spencer, per Cur. 2 Rol. Ab. 679. 
pl. 6. See Blackhan?s Caſe infra. | 
102, Ir was reſolved by the Court, That a Thing 
concluded in the Eccleſiaſtical Court touching Lands, 
cannot be given in Evidence at a Trial at Law for 
Land. Style 10. Betfworth verſus Betfworth. Vide 
poſt, N® 137. 
103. In Trover, upon Evidence at a Trial before 
Holt Chief Juſtice, at the Sittings in Middleſex, the 
Caſe was, the Plaintiff proved himſelf poſiefled of 
the Goods, and that they were taken away by the 
D-fendant. The Defendant ſhewed, That they were 
the Goods of Fane Blackhom in her Life-time, and 
that he hal taken out Letters of Adminiſtration - to 
her, and fo was intitled to the Goods. Upon ns 
. | nc 
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_ cluſive, and could not be gainſaid in Evidence. And 


tried in their Court had been married or -unmarried, 


 Fawcet, S. C. 1 Leon. 242. Sid. 300. Copeney verſus 


thar the ſhewing of the Will under Seal, and Proof 
- that it was examined by the Original, is good Evi 


32s @The Law of Evidence, 
the Plaintiff proved, That ſome few Days before he 
Death, the ſaid Fane was actually marrie} to him; 
and in Anſwer io that it was infilted, tt te Spi- 
rial Courc had determined the R:zh. to be in the 
Defendant 3 for they could not have grared Admi-. 
niſtration to the Defendant, but upon ſuppoſing 
there was no ſuch Marriage, and that this Sentence 
being of a Matter within their Jurifditon was con- 


by Holt Ch. Juſt. A Matter which has been diredly 
determined by their Sentence cannot be gainfaid; 
their Sentences are concluſive in ſuch Caſes, and no 
Evidence ſhall be admitted to prove the contrary; 
but that is to be intended only in the Point direfty 
zried ; but otherwiſe it is, if a collateral Matter be 
colle&ted or inferred from their Sentence 3 as in this 

ery Cafe, where, becauſe the Adminiſtration is 
oranted to the Defendant, therefore they infer that 
the Plaintiff was not the Defendant's Husband ; as 
he could not have been taken to be, it the Point 


and their Sentence had been Not married. Blackham's 
Caſe, 1 Salk. 290. 

104. The Almanack is a ſufficient Evidence to 
prove a Day Sunday, &c. 1 Cro. 227. Page verſus 


Phelps. 6. Mad. 41. Dom. Regin. verius Dyer. 6 Mod, 
81. Burrough verſus Perkins. 
105. It was holden in Caſe of a Deviſe of Lands, 


dence, without ſhewing the original Will. Clay. 57. 
Lodges Caſe. Sed Quere. For, 

106. *T'was held, the Will under which Title is 
made, muſt be hewed to the Court itſelf, and not 
only a Copy proved, which ow refufed ro admit, 
1 Keb. 117. Eden verius Chalkill, And | 


by IO7: 


. The Þaw of Evidence, 127 
W 107. If a Man deviſe Land by his laſt Will in 
WW Writing either by Force of the Statute of Wills, or 


W 2: Common Law by Cuſtom, and that Will is proved 


W in the Spiritual Court per Teftes, yet the Probate of 


WE chat Will, nor the Depoſitions which were taken for 
= the Probate, are not to be (given in Evidence at the 


WW Common Law to prove the Will and the Deviſe of 
Ws Land, becauſe that Probate as to the Land being a_ 
= Freehold, is coram non judice, although the Probate 
WE wis good as to the Perſonal Eſtate deviſed by the 
Ws fame Will. Hill. 10 Car. B. R. between Brett Nettar 
Ws and Stephen Brett, 2 Rol. Ab. 678. pl. 1. | 

= 108. In a Writ of Error on a Judgment in the 
W Common Pleas in Ireland, in Ejetment, this Que- 
WE tion aroſe upon a Bill of Exceptions which was pre- 
We ferred, becauſe the Judges there would not direct the 
= Jury, that the Probate of a Will before the Arch- 
Wy bilhop of Canterbury in whoſe Province the Teſta- 
WT tor died, and alſo before the Biſhop of Fernes, was 
WT fufficient and concluding Evidence, but only that 
WT they were good Evidence, and fo left it to the Jury. 


W To which the other Side ſhewed in Evidence Letters 


Wy of Adminiſtration of the Goods under the Seal of 
We the Primate of Ireland; the Thing in Queſtion was, 
a Leaſe for Years in Ireland, claimed by the Leſſor 
of the Plaintiff under the ſaid Adminiſtration z and 
on the firſt opening of the Cauſe Judgment was af- 
W firmed. T. For. 146. Philips verſus Chicheſter, S. C. 
W uy. 405, | | 
= 109. In Trover and Converſion brought by an 
W Exccutor, the Defendant pleaded ne ung; Executor, 
W and on this Ifſue was taken and tried in London, and 
8 2 Will under the Seal of the Ordinary was offered 
in Evidence, which Seal was not denied by the De- 
tendant ; but the Defendant offered to prove that the 
original Will was forged ; which was oppoſed, be- 
Cauſe the Will of Goods and Chattels 1s to be = 

| arnt 
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amined in the Spiritual Court, and only determinabls 
| there whether good or not ; and the Court was of 
Opinion, That nothing ſhould be given in Evidence 
againſt what was really adjudged in the Spiritual Court, 
and therefore the Defendant may y give in Evidence, 
that it is not the Seal of the Ordinary but a forged 
Probate, and admitting it to be the Seal of the Or:- 
dinary, he may give a Revocation in Evidence, be- 
cauſe this Evidence is in Afirmance of the Spiritual 
Proccedings ; and on this Iſſue the Defendant may 
give in Evidence, that there are bona notabilia, but 
may not ſhew that the Teſtator was non compos Mentis, 
$14. 359. Noel verſus Wells, S. C. 1 £0. 180. 9.C, 
2 Keb. 3 

110. On Plene Adminiſtravit pleaded, the Account 
given to the Ordinary, ſhall not be given in Evidence 
or any Regard had unto it. Paſch. 7 Fac. Mzildmay 
verſus Dean, per Cur. 2 Rol. Ab. 678. A 
L11. In an Action of Trover upon Not Guilty 
pleaded, an Inventory of the Goods was given in 
Evidence to the Jury as the Goods were apprail- 
ed by Upholſters. 4 Leon. 243. Arden verlius 
Goad, 

112. To the End that Vicars and Curates may the 
better make appear the Certainty of the Augmenta- 
ous to ſmall Vicarages and Curacies: By 29 Car. 2, 

. It is enacted, 

. © Thar every Archbiſhop, Biſhop, Dean and 
< Chapter reſpectively, on or before the 29th Day of 
September in the Year 1677. ſhall cauſe every 
Leaſe or Grant whereon any ſuch Augmentation 1s 
made, to be fairly entered in a Book of Parchment 
to be -kept by their reſpective Regiſters for that 
| Purpoſe, and every Dean, Archdeacon, Preben- 
dary, or other Eccleſiaſtical Perſon, reſpectively, 
' ſhall cauſe every Leaſe or Grant whereon- any ſuch 

Augmentation hath been made by himſelf, _- 
4 6 I'x&- 


| The Law of Cvidence. 129 

F< deceſſor or Predeceffors, to be entered in the ſaid 

W< Books, to be kept by the Regiſter of the Biſhop 
W* of the Dioceſe; for the entring whereof no Fee 
W< ſhall be paid, ner any Thing demanded, ſave only 
W< 2 Reaſonable Reward to the Clerk for entering the 
W- ſame, not exceeding five Shillings : Which faid 
W< Entry being examined by the reſpeCtive Archbi- 
W- ſhop, Biſhop, or Dean, and by them reſpectively 
W- atteſted in the faid Book, to be a true Copy of 
W* the original Leaſe or Grant, and that the Augmen- 
W tation in the ſame was intended for ſuch Ule, fhall 
WE be as a Record ; a true Copy whereof, proved by 
W Witneſſes to be a true Copy, ſhall be deemed, 
taken, adjudged, and expounded to be good and 
ſufficient Evidence in'the Law ; whereupon the 
faid Vicars and Curates reſpectively, ſhall and may 
by Virtue of this A&t from Time to Time reco- 
ver the Benefit of ſuch Augmentartions. 29 Car, 2. 
C0 Y-4. 
W 1:3. in Evidence to a Jury, Twr/den ſaid, That 
Wie Book of any Merchant is no good Proof, nor 
ay be allowed to be read touching any Debt due to 
im ; but of any Debt againſt himſelf it may be 
ood enough ; which was agreed per Cur. 1 Keb. 27. 
rouch verius Drury. 

114, On a Trial at Bar for Lands in the County 
* 7ork, upon Ejedtment, the Leſſor of the Plain- 
it made Title under a Gift in Tail made by Ed- 
word the ſecond, to Robert de Clifford and the Heirs 
! his Body ; and to prove himſelf Heir of the Body 
I! the ſaid Robert, he produced a Pedigree by which 

e Diſcent appeared; and Sir William Dugdale and 
ther Heralds being ſworn, declared, That the Pe- 
Igree was deduced out of Records and ancient Books 
n the Office of Heralds ; but the Court would not 
low that for Evidence, without ſhewing the Re- 
ords and Books from whence it was abſtracted, and 
K after- 
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339 The Law of Evidence, 


afterwards an ancient Book was ſhewn by them 
which ended in the Year 1582, which- was allow 
for Evidence and confirmed the Pedigree, King vet 
fus Fofter, T. Fo. 224. 

\ 115. At a Trial at Bar in Fje&ment, the Queſtia 
was, upon the Time of the Commencement of ; 
Leaſe, which was to commence upon the Determj. 
nation of a Leaſe then in Being to Queen £E/:zahbzth, 
And to prove ſuch a Leaſe to the Queen, an an; 
cient Book, in which were Entries of Leaſes of thi 
Premiſſes ever ſince Henry the ſeventh's Time, ani 
tound among the Evidences of the Biſhops, (lil 
being Biſhop? $ Land) was offered and oppoſed, bei 
cauſe not ſuch good Evidence as they might har 
had ; becauſe this being to the Queen muſt hav 
been inrolled, and then they might have brought! 
Copy of the Inrolment. And tho? it was anſweral 
Thar to prove the Leaſe a good Leale, it would if 
neceſſary to produce a Copy of the Inrolment, bl 
cauſs without Inrolment the Queen could not tak 
yet to prove a Leaſe in Fact, this would be good En 
cence, and that it was whac it was offered for. Þ 
Cur, Inrolment is better Evidence of a Leafe in Fil 


Stilling fleet verius Sir H. Parker. 

116, The Plaintiff being a Brewer brought | 
Action againſt the Earl of Torring/on, for Ber i 
and delivered ; and the Evidence given to charge ti 
Defendant was, That the uſual Way of the Plainti 
dealing was, that the Draymen came every Nigit| 
the Clerk of the Brew-houſe, and gave him an 
count of the Beer they had delivered out z whici 
ſet down in a Book kept for that Purpoſe, to wil 
the Draymen ſet their Hands, and that the Draym 
was dead, but that this was his Hund which was 
to the Book : And this was held good Evidence! 


A Delivery 3 otherwile of the Shop-book it ſelf fins 
Witid 


The Law of fEbfdence, i;r 
without mors. Price verſus Eatl of Torrins!on, Salk, 
285. 
jo 7, ITndebitatus afſumrſit on a Taylor's Bill, at * 
the Trial by Ni prinus for Middleſex, before Holt 
Chief Juſtice, Where a Shop-Book was allowed for 
Evidence, it being proved that the Servant who 
E wrote the Book was dead, and that this was his 
Hand; and he accuſtomed to make the -Entries 
therein 3 and no Proof required of the Delivery of 
E the Goods : On which the Chief Juſtice ſaid, 1t was 
as good Evidence as the Proof of a Witneſſes's Hand 
to an Obligation. 2yere ? And yet he ſaid, tho? the 
E Statute 7 Fac. I. c. 12. fays a Shop-book ſhall not be 
Evidence after the Year, @&c. yet it is not of it ſelf 
E Evidence within the Year. Pitman verſus Madox, 
Salk. 690. | 

118, For the preventing Tradeſmen and Hand1- 
craftſmen who keep Shop-books, from demanding 
WDcbts of their Cuſtomers upon their Shop=-books 
long Time after the ſame hath been due, and when 
as they have ſuppoſed the Particulars and Certainty 
of the Wares delivered to be forgotten, . then either 
they themſelves or their Servants have inſerted into 
heir faid Shop-Books divers other Wares ſuppoſed to 
be delivered to the ſame Parties, or to their. Ule, 
hich in Truth never were delivered, and this of 
Furpoſe to increaſe by ſuch undue Means the ſaid 
Ucbt: And whereas divers of the ſaid Tradeſmen 
End Hancicraftſmen having received all their juſt 
Debt due upon their ſaid Shop-books, do oftentimes 
eve the faid Books uncroſſed, or any Way dit- 
harged, io as the Debtors, their Executors or Ad- 
uniſtrators, are often by Suit of Law enforced to 
ay the ſame Debts again to the Party that truſted 
he faid Wares, or to his Executors or Adminiſtra- 
ors, unieſs he or they can produce tufficient Proof 
y Writing or Witneſſes, of the {aid Payment, 
K 2 that 


\ 


732 The Law of Evidence, 
that may countervail the Credit of the ſaid Shop: 
books, which few or none can do in any long Time 
atter the ſaid Payment: By 7 Fac. I. c. 12. It 
1s. enacted, = | 
* That no Tradeſman or Handicraftſman keeping 
a Shop-Book as is aforeſaid, his or their ExecutorM 
< or Adminiſtrators ſhall be allowed, admitted MW 
© received to give his Shop-book in Evidence in an 
* Action for Money due for Wares hereafter to h 
< delivered, or for Work hereafter to be done, aboy 
< one Year betore the ſame Action brought, excey 
* he or they, their Executors or Adminiſtrator 
© ſhall have obtained or given a Bill of Debt, or Oh. 
* ligation of the Debtor for the {aid Debt, or fhil 
* have brought or purſued againſt the faid Debt, 
* his Executors or Adminiſtrators, ſome Action fo 
< the ſaid Debt, Wares, or Work done, within on 
< Year next after the ſame Wares delivered, Mong 
< due for Wares delivered, or Work done. Pn 


Ld 


vided always that this Act, or any Thing there 
contained, ſhall not extend ro any Intercourle 0 

* Traffick, Merchandizing, Buying, Selling, or 6 
* ther Trading or Dealing for Wares delivered « 
© to be delivered, Money due, or Work done, d 
* to be done, between Merchant and Merchant 
« Merchant and Tradeſman, Tradeſman and Trade: 
* man, for any Thing dire&ly falling wirhin ti 
* Circuit or Compaſs of their mutual Trades « 
* Merchandize ; but that for ſuch "Things only, thf 
« and every of them ſhall be in Caſe as if ti 
* Act had never been made; any Thing heretn col 
* tained to the contrary notwithſtanding, #7 Fc. 
F018; | 
119. A Difference ariſing between the Improp! 
ator and the Pariſhioners concerning the Right ol 
Houſe, he brought an Eje&tment, and by his Cow 
{el moved the Court, that the Church-wardens, wi 
. 


The Law of Evidence, 133 
had the Cuſtody of the Pariſh-books, might pro- 
duce them, fo that he might have a Sight thereof, 
and Copies of what concerned his Title ; and this 
was compared to the Caſes of Corporations and Co- 
yholders, who upon ſuch Motions have trequently 
obtained Rules of this Court tor the Steward to grant 
Copies, and that the Court-Rolls, might be produced 
| at Trials. It was likewiſe ſaid, That it the Plain- 
tf ſhould exhibit a Bill againſt the Church-wardens, 
| he would have an Account of the Pariſh-Books: But 
the Court were of Opinion, that this Caſe differed 
from that of Copyholders, becaufe all the Tenants 
of the Manor have an Interett in the Court-Rolls ; 
| but here the Impropriator hath a diſtinct Intereſt 
from the Pariſhioners ; for it was not a parochial 
Right, but a Title which is now in Queſtion ; and 
therefore 1t was not Reaſon that the Pariſh-books 
ſhould be produced, which would be to ſhew the 
Defendant's Evidence. Then as to Church-wardens, 
they are nat a Corporation without the Parſon. 5 Mz. 
395. Cox verſus Copping. 

120, On a Motion of Mr. Raymond, it was or- 
dered that the Book of Transfer of Stocks, and other 
Books of the Z9/t-India Company, ſhould be pro- 
duced at a Trial to be had the next Day at Gri/d- 
| ball, or that the Parties might have Copies of what 
Part of them they pleaſed to give in Evidence ; it 
being a Cauſe between Parties having Stock there 
concerning which the Action was brought. And 
per Cur. "There is great Reaſon for it; for they are 
Books of a Publick Company, and Kept for publick 
Tranſactions, in which the Publick are concerned 
and the Books are the Title of the Buyers of Stocks 
by Act of Parliament ;, and it was granted. Ierrely 
129, Gery verſus Hopkins. | 

121, In an Action of Treſpaſs, The Parties were 
at Iffue, and at the Trial by Ni prizs in the Coun. y 
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the Time of the Leaſe made (which he would avoid) 


 jn the County of Warwick, which was Part of the 


ſeeing the Bull itſelf z and fo the Party was Nonfuit, 
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134 The Law of Evidence. 
of Devon, to prove the Nanage of the Plaintiff w 


a Church-book was given in Evidence, 1 Cre. 411, 
Vicary verſus Farthing. S. C. Mo, 451. © 

122, Notez Upon Evidence to a Jury between 
Bret and Yard, upon the Diſſolution of a Vicaridge, 


Priory of Dantry, where the Pope by his Bull gaw 
to the Vicar minutas decimas && altaragium z and it 
was certified by the Doctors, that altaragium wil 
paſs to the Vicar, Tithe-Wool, &#c. And the Ufag: 
was ſhewed in Evidence, and the Copy of the Pope; 
Bull; and the Court would not credit that, without 


and the Jury was diſcharged. Finch 70. Bret vell, 
Fard, 

123. If an Iſſue be taken whether Lands belong to 
a Priory or not, *tis good Evidence to ſhew they ar: 
not mentioned in the Certificate, becauſe when Pri- 
ories were ſuppreſſed, 2 Commiſſion iſſued, and alli 
their Lands and the Value thereof were certified there: 
on. Lit. 36. Anonymus. 

124. A Copy of a Roll under the Steward's Hand, 
who was Counſel for the Lord who was Plaintif, 
was admitted good for the Copyholder z but contra 
of ſhort Notes by way of Breviat, which the Cour 
agreed ; and alſo, that finding by ſpecial Verdi, 
or Admiſſion, on former Pleading, is good Evidence, 
unleſs the contrary appear,. 1 Keb. 720, Lee verivh 
Boothby, | I 

125. Zones moved that Haſtings, Sheriff of Mic 
aleſex, might bring in an Tnventory of Goods, taken 
in Execution by Fer facias, for Evidence (in Trow! 
of the Value of the Goods, which the Court granted 
in a Suit between other Parties, the Sheriff being 
pot charged, albeit he be not compellable on fuck 
& Writ, bur cnly on Extent z and he agreed to brig] 
| m "Wo 


ey 


$M 


- The Law of Evidence. 1535 
it at the Trial if he could find it. 2 Keb. 277, pl. 39. 
Baxter & Cramfield verſus Seix. 

126, Upon Evidence in a Trial at Bar, the Que- 
ſtion was, If one was of full Age at the Time of his 
Will made by him? And upon Evidence it appears 
that he was born the 14th of February 1608, and 
he made his Will when he was of the Age of twen- 

-one Years within two Days; and to prove his 
= Nonage, the Defendant produced an Almanack, in 
W which his Father had writ the Nativity of the Devi- 
ſor, and 1t was allowed to be ſtrong Evidence. Ray. 
48, Herbert verſus Tuckall. | 

127, In Evidence to a Jury, it was offered as E- 
vidence of an Entry a Note thereof, ſubſcribed by 
the Perſon that entered, and the Witneſſes thereto. 
were dead, and their Hands only proved, and that 
W it was done by Dire&tion of Hyde, Juftice of the 
W C. B. who zeſtified it; which after forme Doubt the 
W Court would not admit, without proving a&ual Entry, 
eſpecially being to avoid a Fine z but they admutted 
what Hyde ſaid, as a good Inducement to the Jury, 
but no convincing Evidence. 1 Keb. 502. Fryer ver- 
lus Combe, d 

128, In an Action upon the Caſe for taking the 
Profits of the Under-Clerk of the Treafury, a Note 
obtained by the Lord Finch, Maſter of that Office 
formerly, of the Officers Subſcription, that they were 
but Servants, which by Alex for the Plaintiff, is no 
more than ſome Pariſhioners Subſcription to pay 
Pithe in Kind, which will not bind others 3 which. 
the Court agreed, and refuſed to let it be given in 
Evidence, eſpecially Part being cut off. 1 K26. 2 58. 
Wnitchurch and Paget. | oy 

129. In a 2uaere Impedit in Evidence to the Jury, 
the Counſel of the King, to prove -a Retainer, of- 
tered in Evidence a Copy of the Retainer, which 
Was entered in the Court of Faculties, but was not 
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- a Cauſe by. his. Letters under his Sign Manual, 
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allowed by the Court ; but the Oath of one who. 
had ſeen the Retainer, under the Hand and Seal of 
the Counteſs of Derby, was held good Evidence, be. 
cauſe the Plaintiff was a Stranger to it. Liz. 1, King 
verſus Frankwell. 

130. In Evidence to a Jury to prove 7. $. to be 
Hezr to F. S. the Court would not accept of a Pedi- 
gree drawn by a Herald at Arms as Evidence, nor 
would they ſuffer the Jury to have it with them, 
Paſ. 8 Jac. 1. Plumpton verſus Robinſon, x Rol. Abr, 
685. 

I 31, ” 2bt for Rent, on Reference to the Se. 
condary to ſee if all were paid, he reported that a 
Receipt of the laſt Half Year's Rent was ſhewed in 
Diſcharge of all former Arrearages ; but per Cur, 
This is 'only Evidence of Payment of all, but it is 
no Diſcharge of the former Arrear, anlef it be un- 

xr Hand and Seal, and then but by Eſtoppel, (which 
ſhall not conclude the Fury.) 2 Keb. 346. Coomes verſus 
FR Ne. 

172, It ſeems the King cannot be a Witneſs 1n 


Hob. 2 7 3. In the Chancery contra. 1 Rot. Abr, 686, 
/ 5 
F 32. Parol Proof of what a Priſoner confeſſed 
—_— the Council, not admitted except his Confel- 
fion be ſigned by himſelf; and that voluntarily and 
without Oath. Vide ante, and Caſes in Law and E- 
quity, 1 Part, 89. And yet ſee there 83 and 89, 
Papers found in a Priſoner's Cuſtody read againſt 
him. 
134, In Tyrover ſor 400 l. the Defendant offered i 
Evidence (that Money paid by Colonel, who was Bl 
jaid to be Bankrupt the 25th of February 1666, 
was the Defendant's Money) by Titus, ſent by the 
King for this Purpoſe, which the Court achiell 
this being a Ditiereace between Party and ru 
ul 


_ The Law of Evidence, 7137 
but-where the Matter only concerneth the King, his 
Teſtimony were good. 2 Keb. 349. Litcot verſus 
Backwell. 

135. 2yere it the Indorſement by the Obligee 
of Intereſt paid upon a Bond, be an Evidence that 
ſuch Intereſt is paid. Caſes in Law and Equity, 1 Part, 
279. 
” 6. An Anſwer in Chancery, not to be Evidence 
at Law; either for the Party or againſt a third Per- 
ſon. Jbid. 181. my 
137, Nor are any Proceedings in the Spiritual 
Court to be Evidence at Law, where the Title of 
Lands is in Queſtion. 1b:d. Vide ante Numb. 102. 
= See allo ſeveral late Statutes for making atteſted Co- 
W 71s of Entries, Certificates, &C. in private Offices to be 
= Evidence at Law, viz. The Stat. 5 Geo. 2. c, 30. 
$ 41, touching Bankrupts. Stat. 8 Geo. 2. c. 6. $12 


;n the North Riding of Yorkſhire, and other Sta- 


4 tutes. EO TFH / 


and 13. and $21 and 22. touching Regiſtring of Deeds 
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CHAP. Vk 
Of Evidence on the General Iſſue: 
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"WW HERE a Defendant may plead the Ge- 
neral Ifſue, and give the Special Matter 
m Evidence, ſee Caſes in Law and Equity, 1 Part, 


| 2, Whenſoever Man cannot take Advantage of 
the Special Matter by Way of Pleading, ther- he 
thall take Advantage of it in the Evidence, For 
Example the Rule of Law is, That a Man c:-not 
| - tity 
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juſtify the Killing or Death of a Man; and therefore 


Retainer, 


OI OTE 
—_—_——TIETET 


in that Caſe he ſhall be received to give the Spe. 
cial Matter in Evidence, as that it was Se arfendends, 


Se, - Co. Lit. 283. 


3. Warner brought an Aftion of Debt againſt 
Winsford, Adminiſtrator of Kirby, who pleaded a 
The Plaintiff demurred in Law, becauſe 
it amounted to the General Iſſue of Pleinement Admi. 
niſter. But the better Opinion of the Court was, 
that this is no Cauſe of a Demurrer, for the Plea is 


ſufficient, and beſides it is ſome Matter in Law, 


which hath been allowed always to be pleaded ſpe- 
clally, and not left to the Juryz and the Reaſon of 
preſſing a General Ifſue, is not for Inſufficiency of 
the Plea, but not to make long Records where there 
1s no Cauſe, which is Matter of Diſcretion, and 
therefore is to be moved to the Court, and not to 
be demurred upon. HA. 127. Sir Henry Warner 
verius Wainsford. 14 HH. 6.23. 21H. 6.13. 

4. Blainfield brought Trover as Adminiſtrator, 
and declared upon the Poſſeſſion of the Inteſtate, 
and on Not Guilly, the Counſel for the Defendant 


offered to give in Evidence at the Trial, That the 


pretended Inteſtate made a Will and an Executor, 
But Holt Ch. Juſt. over-ruled it, and took- this Dt- 
verſity z, where an Adminiſtrator brings Trover 
upon his own Poſſeſſion, there the Defendant 
may give in Evidence a Will, and ſo may an 
Executor, upon Not Guilty; but otherwiſe where 'ti 
on the Poſſeſſion of the Inteſtate (as in this Cale), 
for there the Defendant ought to plead it in Abate- 
ment; and if he docs not, he ſhall not give it in 
Evidence on ſuch General Iffue. See the Caſe of M 
Blainficld verſus March, 1 Salk. 285. and PFarreſty 
IST, | 
5. In an Aſump/it on a Bill of Exchange, the De- 
fendant pleaded, that he was a Gentleman, and wen! 
beyond 
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beyond Sea only to travel; and traverſed his being 
1 Merchant, and to this the Plaintiff demurred. It 
was faid, that the Plea amounted to the General If 
fue; for if the Matter of it would avail the Defen- 
Gant, it might be given in Evidence on Non Af- 
mit. To which it was anſwered, That it was no 
general Rule, that a Matter could not be pleaded 
ſpecially, which might be given in Evidence upon 
the General Iſſue. In an Action of Debt for Rent, 
an Entry and Suſpenſion of the Rent may be given 
in Evidence, apon Nih:! debet ;, yet *tis always al- 
lowed to be pleaded, and ſo N:/ habuit in Tenementis.; 
and where-ever the Matter pleaded contains Matter 
of Law, it is allowed to be pleaded, though it 
W might be ſhewn upon the Genenal Iſſue. And of 
W that Opinion was the Court. 2 Yet. 299, Sarſ- 
= jd verius Witherley, S. C. Show, 125, 

6. A Man in many Cafes may plead Special Mat- 
ter to avoid the Plaintift*s Action, though he might 
give 1t in Evidence on the General Iflue; as im Debt 
upon a Bond againſt a Feme Covert, ſhe may plead 
Coverture, or give 1t in Evidence upon Nox eſt fac- 
tum. 5 Med. 195. Huſſey verſus Facob. | 

7. In Trover on Not Guilty pleaded, it appeared 
in Evidence, That the Defendant was Tenant by 
the Curteſy of Lands in Ireland, and had cut down 
and fold the Trees from off the Eſtate, and that the 
Reverſion belonged to the Plaintiff and two others 
in Coparcenary z and upon a Caſe made for the O- 
pinion of the Court, it was refolved in B. R. 7 Anne, 
1. That in local Actions, as in Treſpaſs Qyare clau- 
ſum fregit, the Plaintiff cannot prove a Treſpaſs but 
where he lays it, nor lay it in any other Place than 
where it is, But it is otherwiſe in Actions tranſito- 
Ty, as Trover: Ergo in this Caſe he may lay the 

Converſion here, and prove it to be in Ireland. See 
e/yle 331, (285). 2dly, That one Jointenant or Tc- 
nant 
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nant in Common, or Parcener, cannot bring Tro- 


General Iſſue of Not guilty. But if one Jointenant 
brings Trover againſt a Stranger, in that Caſe the 
Defendant may plead it in Abatement, but cannot 
take Advantage of it in Evidence. (Sec 2 Lev. 113, 
Cro. Eliz. 554.) Brown verſus Hedges, 1 Salk 290. 

8. In an Action on the Caſe for Money had and 


received to the Plaintiff*'s Uſe, it appeared upon iſ 


Evidence, that Layfield and the other Defendants 
were Bankers and Partners, and that the Plaintiff 
had given Layfeld 20s. for which he received a 
Ticket in the Double-Exchange Lottery, and Lyy- 
Feld undertook to pay what Benefit ſhould happen 
thereupon ; That the Ticket came up a 40 /. Bene- 
fit, and for that Money the Action was brought 2- 
oninſt Lnyfeld and Partners ; and 1t was objected for 
the Defendants, That it did not appear that any of 
them had undertaken to be T ruſtees in the Lottery 
but Layfeld; and therefore he only ought to be 
charged, and not his Partners. To which Holt Ch. J 
anſwered, That it appeared they were Partners in 
their Trade. and Goldſmiths, and that the Adven- 
turers put their Money in upon the Credit of the 
ſeveral Goldſmiths that had undertaken to pay the 


Benefits; and 1t ſhould be preſumed, That the Act 


of Layfield was the Act of the others, and ſhould 
bind them, unleſs they could ſhew a Diſclaimer, or 
2 Refuſal to be Frcs ag in it. Layfeld*s Cale, 
1 9alk, 292, 
| 9. Inan Attion upon the Caſe on Trover of cer- 
tain Lerds of Corn at [Tendon in Middleſex, and the 
Converſion of them ; the Defendant pleaded, That 
before the Converſion, he was ſcifed of certain Lands 
called Harminglow in the County of Stafford, and 
that the Corn whereof, &c. was there growing, 
that he did fever If; by Force of which he was 
poſſeſſes 
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poſſeſſed, and the ſame caſually loſt ; and that the 
{\me came to the Hands of the Plaintiff, and the 


Plaintiff caſually loſt the ſame, and the ſame came 


to the Hands of the Defendant at Hendon aforeſaid, 
and he did convert the fame to his own Uſe, as it 
was lawful for him to do; upon which the Plaintiff 
did demur in Law. Atkinſon : The Plea 1s good ; 
for the Converſion 1s the Point of the Action, and 
the Effe&t of it: For if a Man take the ſame, and 
do not convert, he is not Guilty, And here the 
Defendant doth juſlify the Converfion ; wherefore 
he cannot plead Not guilty. "The General Iflue is 
to be taken where a Man hath not any Colour ; 
but here the Dzfendant hath Colour, becauſe the 
Corn whereof, &c. was growing upon his Land, 
which might. inveigle the Lay-People; and there- 
fore it 1s ſafeſt to plead the Special Matter. But 
admit that it doth amount but to the General Iflue ; 
yet there 1s not any Cauſe of Demurrer, but the 
Plaintiff ought .to ſhew the ſame to the Court, 
and pray that the General Iflue be entered z and 
the Court Ex Offcio ought to do- it. And to this 
the Court agreed, and aid, That notwithſtanding 
the Plaintiff ought not to demur. 1 Leon. 178. 
IWard and Blunt's Cafe, S. C. 1 Cro. 146. Said to 
be adjudged otherwiſe ; bur: I conceive it to be a 


| Miſtake. 


10. In Treſpaſs Ours clauſum freeit, Not Guilty 


was pleaded, and the Defendant on the Trial gave 


in Evidence, That the Place where, was a High- 


way; and per Cur, This 18 a Special Juſtification, | 


and ought not to be allowed to be given in Evi- 
dence on the General Ifſue. And Hel: Ch. J. faid, 
That in Caſe for diſturbing the Plaintiff of his 
Common, on Not guilty pleaded, he had known 
the Defendant permitted to give in Evidence, That 
he had a Right. of Common there ; but he never 


thought 
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verſus Sparks, 1 Salk, 287. | 

I1. Though a Plea doth amount to the General 
Iffue, yet for that Reaſon alone the Plaintiff hath 
no Cauſe of Demurrer ; for the Defendant may well 
diſcloſe the Matter of Law in Pleading, which is a 
much cheaper Way than to have a Special Verdi&; 
and this is on the ſame Reaſon as giving Colour 
but if the Matter, by which the Defendant juſtifies, 
be all Matter of Fact, and proper for the Trial of 
a Jury, then the Defendant ought to plead the Ge- 
neral Iſſue. Per totam Cur, 2 Mod. 274. Birch 
verſus Wilſon. 

12, In an Aftion of Debt upon the Statute of 
5 & 6 Ed. 6. c. 14. concerning Ingrofſers, It was 
held by AZalz, Ch. Baron, That any Thing in the 
ſame Statute, upon which the Suit is commenced, 
may be given 1in Evidence; but if it be in ano- 
ther Statute, 1t muſt be pleaded : But that ſince the 
Statute 21 Fac. I. upon the General Iſſue, any Thing 
may be given in Evidence, in Excuſe of the Party; 
and thereupon the Plaintiff was nonſuited. Har- 
dreſs 231. Hamond, qui tam, verſus Taylor, JW. Fo. 
320. Rex verſus Pen. 27 H. 8.21, Where upon 
the General Iſſue Matter may be given in Evidence 
which might have been ſpecially pleaded, fee Cafes 


13. By an Act 1 ac. 1. c. 15, for the better Re- 
lief of Creditors, againjt ſuch as ſhall become Bank- 
rupts, 1t 1s enacted, | 

© Thar if any Action of Treſpaſs, or other Suit, 
© ſhall happen hereafter to be brought againſt any 
< Commiſſioner, authorized by the Statute made 
E in Decimo Tertio of our late Sovereign Lady Queen 
© Eliz. for Bankrupts, or any other Perſon or Per- 
© ſons, having Authority by Virtue of, or under the 
s Commiltion, authorizing the faid Cy" 
I * 1OT 


c 
C 
5 


The Law of Evidence. | 143 


« for the doing or executing of any Matter by 


Force of the ſaid Statute, or this preſent Statute, 
That the Defendant or Defendants in any ſuch 
Action or Suit, may plead Not guilty, or other- 
wiſe juſtify that the Act or Thing whereof the 
Plaintiff or Plaintifts complained, was done b 

the Authority of the faid Act, made 13 Eliz. or 
in this preſent Act reſpe&tively, without expreſſing 
or rehearſing of any other Matter of Circumſtance 
contained in either of the ſaid Acts, and with- 
out enforcing him or them to ſhew forth their 
Commiſſion, authoriſing the. ſaid Act or Thing ; 
whereunto the Plaintiff ſhall be admitted to reply, 


That the Defendant did the Fact ſuppoſed in the. 


Declaration, of his own Wrong, without any ſuch 
Cauſe alledged by the ſaid Detendant ; whereupon 
the Iflue in ſuch Action ſhall be joined to be tried 
by Verdict of twelve Men ; and upon the Trial 
of that Iſſue, the whole Matter to be given on 
both Parties in Evidence, according to the very 
Truth of the fame; and it Verdict upon ſuch 
Iflue ſhall paſs for the Defendant, the Defendant 
to have his Coſts. 1 Fac. 1. c. 15. ſe. 16. 

14. By an ACt 1 ac. 1. c. 23. for the Preſerva- 


tion of the Fiſhing in the Counties of Somer/er, 
Devon, and Cornwall, 1t is enacted, 


c 


. 
c 
C 
c 


OE I 


C 


* 'That if any Action of Treſpaks, or other Suit, 


ſhall at any Time hereafter happen to be at-. 


tempted and brought againſt any Perſon or Per- 
ſons, for- entring and going on the Land for 
watching of the ſaid Fiſh, or for balking, huing, 
conQing, directing or guiding of the ſaid Fiſher- 
men in their Boats upon Sea or Sea-coaſt, for the 
taking of the ſail Fiſh, or for the landing of 
the faid Fiſh, as aforeſaid: by Authority of this 
preſent Act, che Detendant or Defendants in any 
© tuch Adtion or Suit, ſhall and may plead Not 
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744 The Law of Evidence. 
« ouilty, for any Thing doing by Virtue of this 
© At. And upon the Trial of that Iffue, the 
© whole Matter to be given on both Parties in E- 
© vidence, according to the very Truth of the ſame, 
1:74c. 1; 7:49. Rb. 4. | 
15. In an At made 7 Fac. r. c. 20. for the ſpee- 
dy Recovery of many Thouſand Acres of Marſh- 
Ground, and other Ground within the: Counties of 
Norfolk and Suffolk, lately ſurrounded by the Rage 
of the Sea in divers Parts of the ſaid Counties ; 
and for the Prevention of the like Surrounding 
hereafter, there is this Clauſe : 
* And be 1t further enacted, That if any Action 
< of Treſpaſs, or other Suit, ſhall happen to be at- 
< tempted, and brought againſt any Perſon or Per- 
* ſons, for taking of any Diſtreſs, making of any 
< Sale, impriſoning of any Perſon or Perſons, or 
© any other Thing doing by the Authority of this 
< preſent Act, the Defendant or Detendants in any 
© ſuch Action or Suit, ſhall and may either plead 
* Not guilty, or otherwiſe make Avowry, Cogni- 
© Zance or Juſtification, for the taking of the ſaid 
* Diſtreſs, making of Sale, impriſoning, or other 
* Thing doing by Virtue of this A&t, alledging in 
* ſuch Avowry, Cognizance or Juſtification, that 
« the ſaid Diſtreſs, Sale, Impriſonment, or other 
__ © Thing whereof the Plaintiff or Plaintiffs ſhall 
complain, was done by Authority of this Act, 
and according to the "Tenor, Purport and Effect 
of this A&t, without any Expreſſing or Rehearſal 
of any other Matter of Circumſtance contained in 
this preſent Aft; to which Avowry, Cognizance 
or Juſtification, the Plaintiff ſhall be admitted to 
reply, That the Defendant did take the faid Dil- 
treſs, make the ſaid Sale or Impriſonment, or did 
any other A& ſuppoſed in his Declaration, of his 
own Wrong, without any ſuch Cauſe alledged Y 
« the 
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t the ſaid Defendant; whereupon the Iflue in every 
* ſuch Action ſhall be joined, to be tried by Ver- 
* Aict of twelve Men, and not otherwiſe, as is ac= 
« cuſtomed in other Perſonal Actions; and upon 
« * the 1 rial of that Iffue, the whole Matter to be 

« given on both Parties in Evidence, according to 
© the very Truth of the fame. 5 Fac. 1. c. 20: 
eff. 20. 

16, For Eaſe in Pleading againſt may cauſeleſs and 
contentious Suits which have been, and $99 are com- 
| menced and proſecuted againſt Fuſtices of Peace; Mayors; 
or Bailiffs of Cities or Towns Corporate, Headboroughs 


and Port-Reeves, Conſtables, Tithingmen, Colleftors of 


Subfidies and Fifteens, who for due Execution of their 
Office have been troubled and moleſted, and {fill are 
like zo be troubled and moleſted by evil diſpoſed con- 
tentious Perſons, to, their great Charge and Diſcou- 
| ragement in —_ of their Offices ; by 7 Fac. 1. c. 5: 
it 1s enacted, 

« That if any A&tion; Bill, Plaint, or Suit upon 
© the Caſe, Treſpaſs Battery or falſe Impriſonment 
* ſhall be brought, after forty Days next after, the 
* End of this Seſſion of Parliament; in any of his 
© Majeſty's Courts at J/:ftminfter, or elſewhere, a- 

« painſt any Juſtice of Peace, Mayor or Bulif of 
* City or Town Corporate, Headborough, Port- 
Reeve, Conſtable, Tithingman; Collector of Sub- 
* ſidies or Fifteens, for or concerning any Matter, 
* Cauſe or Thing; by them or any of them done, 
* by Vircue or Reaſon of their; or any of their Of- 
* lice or Offices, that it ſhall be lawful to and for 

ny ſuch Juſtice of Peace, Mayor, Bailiff, Con- 
ble, or an Officer or Officers before named, 
and all others; which in their Aid or Afliſtance, 
or by their Commandment, ſhall do any 'Fhing 
touching or concerning his or their Office or Of. 
tices, to plead the "_ Iflue, that he or they 
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are Not guilty, and to give ſuch Special Matter in 
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Evidence to the Jury, which ſhall try the fame; 
which Special Matter being pleaded, had been a 
good and ſufficient- Matter m Law to have dif. 
charged the faid Defendant or Defendants of the 
Treſpaſs, or other Matter laid to his or their 


Charge : And that if the Verdict ſhall paſs with | 


the faid Defendant or Defendants in any ſuch Ac- 
tion, or the Plaintiff or Plaintiffs therein become 
Nonluit, or ſuffer any Diſcontinuance thereof, that 
in every ſuch Caſe, the Juſtices or Juſtice, or ſuch 


other Judge before whom the ſaid Matter ſhall 


be tried, ſhall by Force and Virtue of this A& 
allow unto the Defendant or Defendants, his or 
their double Coſts, which he or they ſhall have 
ſuſtained, by Reaſon of their wrongful Vexation 
in Defence of the ſaid Action or Suit ; for which 
the ſaid Defendant or Defendants ſhall have like 
Remedy as in other Cafes, where Coſts by the 
Laws of this Realm are given to the Defendants, 
TWCrer: POL I ee 

17. Another A& 21 Fac. 1, c. 12. was afterward; 


made to enlarge and perpetuate the foregoing, and 1s as 
tollows, 


LISA @& @. a <- a. a: tv. a 


* Whereas an AR, intitled, An Act for Eaſe n 
Pleading, againſt troubleſome and contentious 
Suits, proſecuted againſt Juſtices of the Peace, 
Mayors, Conſtables, and certain other his Ma 
jeſry's Officers, for the lawful Execution of ther 
Office, made in the 7th Year of his Majeſty's 
moſt happy Reign of England, was made to con- 
tinue but for ſeven Years, which by Experience 
hath ſince been foand to be a good and pro- 
fitable Law ;, Bz it therefore enacted by the Kang) 
moſt excellent Majeſty, the Lords Spiritual and 
Temporal, and the Commons in this preſent Par- 
liament aſſembled, and by the Authority gf the 
* lame 
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« ſame, That the faid Act ſhall from and after the 
« End of this preſent Seſſion of Parliament, be per- 
« petual, and have Continuation for ever. And be 
© jt further enacted by the Authority aforeſaid, 


« That all Church-wardens, and all Perſons called 


© Sworn Men, executing the Office of Church-war- 
© dens; and all Overſeers of the Poor, and all others 
' © which in their Aid and Afliſtance, or by their 
© Commandment, ſhall do any Thing touching or 
* concerning his or their Office or Offices, ſhall 
© hereafter be enabled to receive and have ſuch Be- 
© nefit and Help by Virtue of the ſaid Act, to all 
© Intents, Conſtructions and Purpoſes, as if they 
© had been ſpecially named therein. And whereas 
* notwithſtanding -the ſaid Statute, the Plaintiff is 
* at Liberty to lay his Action, which he ſhall bring 
* againſt any Juſtice of Peace, or other Officer in any 


| © foreign Country, at his Choice, which hath proved 


* very inconvenient to ſundry of the Officers and 
* Perſons aforeſaid, that have been 1mpleaded by 


© ſome contentious and troubleſome Perſons in 
* Countries far remote from their Place of Habi- | 


* tations: Be it therefore enacted by the Authority 


* aforeſaid, That if any Action, Bill, Plaint, or 


* Suit upon the Caſe, Treſpaſs, Battery, or falſe 


* Imprifonment, ſhall be brought after the End of 


* this preſent Seſſion of Parliament, againft any 
* Juſtice of Peace, Mayor, or Bailiff of the City 
© or Town Corporate, Headborough, Port-Reeve, 
* Conttable, Tithingman, Collector of Subſidy or 
* Fifteens, Church-wardens and Perſons called 


* Sworn Men, executing the Office of Church-war- | 


* den or Overſeer of the Poor, and their Deputies, 


* Or any of them, or any other which in their Aid 


* and Aſſiſtance, or by their Commandment, ſhall 
* do any Thing touching or concerning his or their 
* Office or Offices, for or concerning any Matter, 

L 2 Gl « Caule 
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* Cauſe or Thing by them, or any of them done; 
* by Virtue or Reaſon of their, or any of their 
Office or Offices, that the ſaid Action, Bill, Plaint 
or Suit, ſhall be laid within the County where the 
Treſpaſs or Fa&t ſhall be done and committed, 
and not elſewhere, and that it ſhall be lawful to and 
for all and every Perſon and Perſons aforeſaid, to 
plead thereunto the General Iſſue, that he or they 

_ are Not guilty, and to give ſuch Special Matter in 
Evidence to the Jury, which ſhall try the fame, 
as in or by the faid former A&t is limited or de- 
clared ; and that if upon the Trial of any ſuch 
Action, Bill, Plaint or Suit, the Plaintiff or Plain- 
tiffs thereim ſhall not prove to the Jury which 
ſhall try the ſame, that the Treſpaſs, Battery, 
* Impriconment, or other Fact or Cauſe of his, her, 
* or their ſuch Action, Bill, Plaint or Suit, was or 
© were had, made, committed, or done within the 
* County wherein fuch Action, Bill, Plaint or Suit 
' © ſhall be laid, that then in every ſuch Caſe, the 
.* Jury which ſhall try the fame, ſhall find the De- 
* tendant and Defendants in every ſuch Action, Bull 
* Plaint or Suit, Not guilty, without having any 
* Regard or Reſpect to any Evidence given by the 
* Plaintiff or Plaintiffs therein, touching the Trel- 
« paſs, Battery, Impriſonment, or other Cauſe, for 
* which the ſame Action, Bill, Plaint or Suit, is or 
* ſhall be brought. 21 Fac. 1. c. 12. 
18, In an A# 21 Jac. 1. c. 12. for the Eaſe of tht 
Subjeft in Informations upon Penal Statutes, there 1 
* this Clauſe: c 
* And be it alſo enacted by the Authority afore- 

«* ſaid, That if any Information, Suit or Action, 
* ſhall be brought or exhibited againſt any Perſon 
* or Perſons, for any Offence committed, or to be 
* committed, againſt the Form of any Penal Law, 
* either by, or on the Behalf of the King, or by 
© any 
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any other, - or on the Behalf of the King and any 
other, 1t ſhall be lawful for fuch Defendants to 


plead the General Iſſue, that they are Not guilty, 


or that they owe nothing, and to give ſuch ſpe- 
cial Matter in Evidence to the Jury that ſhall try 


the ſame ; which Matter being pleaded, had been a 


good and ſufficient Matter in Law to have diſcharged 


the ſaid Defendant or Defendants againſt the ſaid 


Information, Suit or Action, and the ſaid Matters 
ſhall be then as available to him or them to all 
Intents and Purpoſes, as if he or they had ſufh- 
ciently pleaded, ſet forth or alledged the fame 


Matter in Bar, or Diſcharge of ſuch Information, 


Suit or Aftion. Provided always that this Act, 
or any Clauſe contained therein, ſhall not extend 
to any Information, Suit or Action, grounded 
upon- any Law or Statute made againſt Popiſh Re- 
cuſants, or for or concerning Popiſh Recuſancy, 
or againſt thoſe that ſhall not frequent the Church 


and hear Divine Service ; nor to any Information, 


Suit or Action for Maintenance, Champerty, or 


buying of Titles, nor to any Suit or Information 


grounded upon the Statute made in the firſt Year 
of the Reign of our Sovereign Lord the King, of 
a Subſidy granted to the King, of Tonnage, 
Poundage, Wool, Ec. nor for or concerning the 
concealing or defrauding the King, his Heirs or 
Succeſlors, of any Cuſtom, Tonnage, Poundage, 
oubſidy, Impoſt, or Priſage, or for tranſporting 
of Gold, Silver, Ordnance, Powder, Shot, Mu- 
nition of all Sorts, Wool, Wooliels or Leather, 
but that ſuch Offence may be Jaid or alledged to 
be in any County, at the Pleaſore of any Infor- 
mer ; any Thing in this Act to rhe contrary not- 
withſtanding. 21 Fac. 1. c. 4. ff. 4, 5. 

19. And where the King by his Prerogative might 


enforce the Subjef in ln formations of litrufton, brought 
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750 TheLawof Evidence. 
againſt them, to a Special Pleading of their Title, it is 
enacted,” " 

* That whenſoever the King, his Heirs and Sue, 


ceſſors, and ſuch, from or under whom the King 
claimeth, and all others claiming under the fame 


- or ſhall be out of Poſſeſſion by the Space of Twen. 
ty Years, or hath not or ſhall not have taken the 
Profits of any Lands, Tenements or Hereditaments, 
within the Space of twenty Years before any Infor. 
mation of Intruſion brought or to be brought, to re. 
cover the ſame; That in every ſuch Caſe, the De- 
fendant or Defendants may plead the General lf. 
ſue, if he or they ſo think fic, and ſhall not be 
preſſed to plead ſpecially, and that in ſuch Caſes 
the Defendant or Defendants ſhall retain the Po. 
ſeſſion he or they had at the Time of ſuch Infor. 
mation exhibited, until the Title be tried, found 
or adjudged for the King. And that where an 
Information of licrafion may fitly and aptly be 
brought on the King's Behalf, that no Stzre facias 
ſhall be brought whereunto the Subject ſhall be 
forced to a Special Pleading, and be deprived of 
the Grace intended by this AQ, 21 Fac. 1. c. 14, 

20, In an Aft 3 Fac. 1. c. 4. for the better diſco- 
pos | and repreſſing of Popiſh Recuſants, there is this 
Clauſe : | | 
* And be it further enafted, That if any A&tio 
or Actions, ſhall at any Time hereafter be com- 
menced, or brought againſt any Perſon or Perſons 
doing, committing or commanding any ACt or 
Thing, for or concerning the Execution of this 
preſent Statute, or any Article or Clauſe therein 
contained, That then every Defendant in ſuch 
Action or Actions may plead the General Iflue, 
and be received to maintain the fame by any E- 
vicence that ſhall prove his Doings and Proceed- 
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« ings warrantable by this Law. 3 Tac. t. c. 4. 
ſet. 38. OY, 

21, In an Act 3 Fac. 1. c. 10. fer the Rating and 
Levying of the Charges for conveying Malefaftors and 
Offenders to the Gaol, there 1s this Clauſe : 

* And be it enacted, That it any Action of Treſ- 
« paſs, or other Suit, ſhall happen to be attempted 
« or brought againſt the Perlon or Perſons, for ta- 
« king of any Diſtreſs, making of any Sale, or any 
© other A& by Authority of this preſent Ad, the 
« Defendant or Defendants in any fuch Action or 
« Suit, ſhall and may either plead Not guilty, or 
* otherwiſe make Avowry, Cognizance, or Juſtifi- 

© cation, for the taking of the ſaid Diſtreſs, making 
* of Sale, or other Act, by Virtue of this Act, al- 
* edging in ſuch Avowry, Cognizance or Juſtifica- 
« tion, that the ſaid Diſtreſs, Sale, "Freſpaſs, or other 
* Thing, whereof the Plaintiff or Plaintiffs com- 
* plained, was done by Authority of this At, and 
* according to the Tenor, Purport and Effect of this 
* Aft, without any Expreſſing or Rehearſal of any 
© other Matter of Circumſtance contained in this 
* preſent Act; to which Avowry, Cognizance or 
* Juſtification, the Plaintiff ſhall be admitted to re- 
* ply, That the Defendant did take the ſaid Di- 
* ſtreſs, made the faid Sale, or did any other A& or 
* Treſpaſs ſuppoſed in his Declaration, of his own 
* Wrong, without any fuch Cauſe alledged by the 
* ſaid Defendant ; whereupon the Iffue in every ſuch 
* Action ſhall be joined to be tried by Verdict of 
* twelve Men, and not otherwiſe, accuſtomed in 
other Perſonal Actions; and upon the Trial of 
that Ifſue, the whole Matter to-be given on both. 
Parties in Evidence, according to the very Truth 
* of the ſame.* ' 2 Fac. t. c. 10.-/32.-3. 
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22. In an A& 21 Fac. 1. c. 20. to prevent and ye. 
form prophane Swearing and C urfmg, there is this 
Clauſe: 

© And be it further enacted, That if any ſuch Of. 

* fender ſhall commence any Suit in Law againſt 

* any Officer or other, for ſuch Diſtraining, Sale of 

* Goods, Whipping, or ſetting in the Stocks, the 

* Defendant or Dejendants may plead the General 

< Iſlue, and give the Special Matter in Evidence to 

* the Jury at the Trial. 21 Fac. 1. c. 20. ſefZ. 2, 

23. Is an Additional Act 20 Car. 2. c. 7. againf 
the Importation of foreign Cattle, there are theſe Two 
tollowing Clauſes: 

* And be it further enacted by the Authority 

* aforeſaid, That if any Action, Bill, Plaint, Suit 

or Information, 1s or hall be com menced, Or pro- 

ſecuted againſt any Perſon or Perſons, for any 

Service or other Thing made or done, or to be 

made or done, by Virtue or Colour of this, or the 

aforeſaid Aft; and upon the Trial of ſuch Action, 

Bill, Plaint, Suit or Information, it ſhall not be 

proved to the Jury that ſhall try the ſame, that 

the Cauſe of ſuch Action, Bill, Plaint, or Suit, or 

Information, did ariſe within ſuch County where 

luch Aftion, Plaint, Suit or Information is Jaid 

and tried, the Defendant and Defendants ſhall be 
found Not guilty, without having Regard to any 

Evidence given by or tor the Plaintiit, Informer, 

or Proſecutor. 

* And be it further enacted by the Authority a- 
foreſaid, That if any Action, Bill, Plaint, Suit, 
or Informarion hath been, or ſhall be cominenced 
or proſecuted againit any Perſon or Perſons, for 
any Seiſure or other Thing done, or made, or t9 
be done, or made, in Purſuance or Execution of 
this, or the aforeſaid A&t ; ſuch Perſon or Perſons 
* jo ſued in any Court whatſoever, may plead the 

General 
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+ in Evidence for their Excuſe or Juſtification. 
20 Car. 2.c. 7. ſet. 7,8. Ms 

24. By an A& 12 Car. 2. c. 23. for a Grant of 

certain Impoſitions upon Beer, Ale, and other Li- 
uors, for the Encreaſe of his Majeſty's Revenue 
uring his Life, 1t is provided, 

* That if any Perſon or Perſons ſhall at any Time 
© be ſued or proſecuted for any Thing by him 
* or them done or executed in Purijuance of this 
* Aft, he or they ſhall or may plead the General 
* Iſſue, and give this Aft in Evidence for his De- 
« fence, 12 Car. 2. c. 23. /ef. 35. and the hike 
+ Clauſe in all other like Acts. ts gs 

2 5. For the Relief of Collettors of Publick Money, 
their Aſſiſtants and Deputies, by 13 & 14 Car. 2. c. 17. 
it 1s enacted, | 

* That all Colle&tors, and other Perſons who have 
* levied or collected, or ſhall levy or colle& any 
* Sum or Sums of Money, or other AC done or 
* ſhall do in order to the fame, by Virtue of any 
* Aft of Parliament now in Force, or of any other 
* Act, Order or Ordinance, allowed to be put in 
* Execution by any ſuch Act of Parliament as afore- 


* ſaid; and who 1s, or ſhall be ſued for, or concern-- 


* ing the ſame, by any other than the King's Ma- 
* jeſty, his Heirs and Succeſtors, he or they may 
* plead the General Iſſues, and thereupon give the 
* Special Matter in Evidence for his Excuſe and 
* Juſtification : And that all and every ſuck Perfon 
* and Perſons already ſued or impleaded for any the 
© Cauſes aforeſaid, may, notwithſtanding any Plea or 


* Demurrer already made by any ſuch Defendant, | 


* have Liberty to change ſuch his Plea, and to 
* plead the General Iffue, if he ſhall think fit fo to 
7.00. 129 14 Cer:2.c 17, feft.' 1. 


26, 
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' © General Iffie, and give this and the aforeſaid A&t. 
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26. In an A& 27 Car. 2. c. 1, for the better ani 


more. eaſy Rebuilding of the Town of Northampton, 


there 1s this Clauſe ; 3 


© And laſtly it is enacted, That if any Perſon 


* or Perſons ſhall be ſued or impleaded for any 
* Matter or Thing done in the Execution of this 
* Ac, or in Purſuance thereof, he or they may 
« plead the General Iſſue, and give the Special Mat. 

< ter in Evidence. 27 Car. 2. c. 1. ſe. 11, 
27. In an A 4 Avn.c. 15. for making the River 
Stewer navigable, from the Town of Maningtree in 
the County of Eſſex, to the Town of Sudbury in the 


County of Suffolk, there 1s this Clauſe ; 


* And be 1t further enacted by the Authority a- 
< foreſaid, That if any Action, Suit or Information 
& ſhall be commenced or proſecuted againſt any 
* Perſon or Perſons, for any Thing that he or they 


© ſhall done or cauſe to be done in Purſuance of 


* this Act, and executing any of the Orders and 
« Directions herein mentioned ; all and every Per- 
© fon and Perſons ſo ſued or proſecuted in any 
* Court whatſoever, ſhall and may plead the Gene- 
< ral Iflue, and give this.Act and the Special Matter 
* in Evidence. 4 Annz, c. 15. ſet. g. 

28. And this is now a uſual Clauſe in all Afis if 
Parliament for making Rivers navigable, amending 
Highways, erefting Turnpikes, and other Afts of tht 
like Nature. See alſo the Stamp-Adts 5 & 6 VW. 3. 
&c. That Decds, Ec. are not to be received as 
Evidence till ſtamped, and the Conſtruftion made 
thereon. Caſes in Law and Equity, 1 Part, 365. 
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CHAP. VIL. 


Of Evidence in Ations on the Caſe on Proe 
miſes., © 


L. HE Conſideration muſt be proved. 1 Cre. 
| 201. Smith verſus Hitchcock. Het. 50. Ans- 
nymus, STC. ; | 

2. Where the Con/ideration ſhall be proved or not 
after a Judgment, &c. See Caſes Temp. Ho!:, C.F. 
827, $28, 

2. *Tis queried if the Statute of Limitations ma 
be given in Evidence on Non Afſumr/it pleaded, 1b:d, 
294. and 7þ1d. 283.-tis held it cannotz and yet in 
Debt for Rent on Nil debet pleaded, tis held it 
may. Vide bid. 283. G | 

Where on Ifſue Non aſſumn/it infra ſex annos, you 
need not ſhew the Original, 7bid. 284. 

4. The Court declared their Opinion, That no 
Evidence of Account will maintain an Indebitatus af- 


| ſumpfit on Money delivered to a Factor, who often | 


have Diſcharges of greater Value, and fo involve the 
Court, which they will not allow: £x motione Win- 
| 2ington to alter the /V:/7e ; and it was faid fo to be 
ruled in Gui/d-ball laſt Sitting. 2 Xeb. 7581. Lincols 
verſus Parr, 1 Mod. 268. Farringion verſus Lee. 
Per North Ch. J. 

5. It was adjudged in the King's Bench, That if 
an Action 1s brought on an Inaebiratus aſſump, and 


” 5 


the Detendant plead Non afſumpſi;, the Plaintiff can- * 


not give in Evidence a Specialty to prove the Debt, 
as a Bond or a Leaſe by Indenture, and Rent arrear 
becauſe he may ſue an Action for the Debt cround- 
ed on the Special:y, but he ought to give in Evi- 

dence 
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dence Matter of Contra&t or Receipt, without Spe, 


cialty. Moor 240. Anonymus. 2 Cro. 505. Benny 
verſus Guyldley, &c. 


6. In an Aſumpft for Money lent, and likewik 
for Money laid out to the Uſe of the Defendant; 
 Wite Dum ſola. Upon Non affump/it pleaded, the i 
Detendant at the Trial offered to give in Evidence, 
the Infancy of the Wife at the Time of the Pro-M 
miſe : Which the Ch. J. Treby (who tried it) doubt. MW 
ing of, it was referred to him by Conſent as a Caſe; 
who thereupon conſulted with the reſt of thei 
Judges ; and Ten of the Judges being preſent, they 
all agreed, that upon the General Iflue, ſuch Ev. M 
dence hath been of late admitted. And the Chief MW 


Juſtice - in giving his Opinzon ſaid, *rwas true that 
in the Books ſuch Reſolutions are not to be found; 


for that Actions on the Caſe have not been {IM 
common till of late. And that as to the Objection, i 
that the Plaintiff may at this rate be ſurpriſed, who iſ 


may be ſuppoſed to came prepared to prove nothing 
but his Debt z the ſame Objeftion might be made 
againſt allowing Payment to be given in Evidence, 
in Caſe of an AJump/t in Law, (admitting there 
was a Difference between an expreſs Aſſump/it and 
an Aſſumpſit in Law ; and that upon an expreſs Spe- 
cial Aſſump/it, Intancy cannot be given in Evidence 
upon the General Iflue) yet he ſaid, That ſuppoſing 


in this Caſe there had been an Expreſs Aſſump/i to 


pay the Money, or the Money laid outz this had 
been void, it being no more than the Law implied 
upon the lending and laying out. And he fur- 
ther ſaid, That the Promiſe of an Infant is abſolutely 


Void, (as ſuppoſed to be made without due Conſt 


deration :) But a Bond taking its Effe&t by Sealing 


and Delivery, is conſcquently a more deliberate ACt; 


and therefore is only Voidable. Darby verſus Bourcher, 
1 Salk. 279. | | 
7, Where 
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The Law of Evidetice. 15). 


7, Where on Non afſumpſit, a Condemnation in a 


Foreign Attachment may be given in Evidence, and 


where it muſt be pleaded, ſee the Caſe of Brook ver- 
fus Smith, at Nt prius in Middleſex, coram Holt Ch. 
Tuft. 1 Salk. 280. viz. In an Afumpfit, Evidence was 
given, That the Debt was attached by the Cuſtom 
of London, before the Aftion brought, and a Con- 
demnation had thereon before Plea pleaded; and it 
was urged, that this ſhould relate ſo as to .defeat the 
Action. But 1t was ruled per Cur. That if an At- 
tachment and Condemnation be before the Writ 


purchaſed, 1t may be given in Evidence onthe Ge-_ 


neral Iſſue : Becauſe it is an Alteration of the Pro- 
perty before the Action brought, But if the At- 
tachment only be before the Writ purchaſed, it ought 
to be pleaded in Abatement of the Writ : And if 
the Condemnation be after the Action commenced 
and before the Plea pleaded, then it may be pleaded 
in Bar; but ſhall not be given in Evidence on Nox 
aſſumpfit pleaded, for that the Property is not alter 

until Condemnation. See 1 Salk. 280. 

8. In an Action on the Caſe for Money had and 
received to the Plaintiff*s Uſe, upon the Evidence it 
$ appeared that the Plaintiff was Executrix, and thar 
the Money was paid to the Defendant, as due to 
her; and that the Plaintiff was Nonſuited ; becauſe 
the Action ought to have been brought by the 
Husband and, Wife as Executrix: For it being 
paid without any Authority from the Husband, it 
$ emains as a Debt due to the Executrix ; and if 
the Husband dies, the Wife may bring an Action 
for it: But if the Money had been received by Au- 
| thority from the Husband, then it had been as his 


Receipt, and as his Money, and the Action might 


well have been brought in his Name, and the Mo- 


uy would have been Aﬀets in her Hands. 2. 1 Salk, 
292, | 
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9. If a Husband and Wife cohabit, and the Wi 
deals ſeparately, her Contracts ſhall charge the Hug: 
band ; for Cohabitation is ſufficient Evidence of No. 


tice. 6 Med. 162. Lang ford verſus Adminiſtrator of 


Tyler. Pe 

" 10. An Indebitatus aſſumpſit was brought for 20] 
as Executor to J/:!liam Burroughs, for ſo much of 
the faid 7/i/ham's Money, had and received by the 
Defendant in his Life-time ; whereupon the Plaintiff 


had Judgment by Iz dicit; and upon a Writ of 


Enquiry, the Plaintiff nor being provided to proye 


the Debt, (ſuppoſing it to be confeſſed by the 3 


Judgment) the Jury found but Two-pence Damage, 
Yentris moved to ſet aſide this Writ of Enquiry, 
Cur. This Being in an Action upon the Caſe, which 
lies in Damages, the Debt ought to have been 
proved ; and {o let it ſtand. 1 Yen. 347. Reve ver 
lue Cropley. 

11. Per Cur, If an Executor ſuffer Judgment to 
go againſt him by Default, upon executing a Writ 
of Enqui y he ſhalll not give Evidence of Want df 


Afets, for he is eſtopped, as if it had been the Caf 


of an Heir ; for he ſhould have pleaded Plene Adm: 
niſtravit, or ſpecially what Aſſets he has. 6 Mol, 


_ 308. Tretl verius Edwards. | 


12. In Aſumpit tor 20 /. Debt, upon the Ev- 
dence 1t did appear, that Part of the Money was 
paid, and the Judge did heſitate, if the Plaintil 
had not failed in his whole Caſe, becauſe the Con- 
ſideration is not as he hath made his Caſe to be; 
but after he was fatisfied the Law was otherwiſe, 
and gave Direftion that the Plaintiff ſhould recove 
the Reſidue of the Money not paid ; but it feems 
otherwiſe where the Conſiderations were ſeveral ; 4 
for the Price of a Horſe ſold to the Defendant, and 
tor Money lent, and one Action for both; che 

2 ( 
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The Law of Evidence, 159 
both muſt be proved to be due. Clay. 145. Linley's 
| Cafe, ENS 
13. The Defendant pleaded Non aſſumpfit, and on 
Trial before Hale in Mzddleſex, he permitted the 
Defendant to give in Evidence that he was under 
Age at the Time of the Promiſe; on which the 
Plaintiff was nonſuited. 2 Lev. 144. Seaton verſus 
Gilbert. 2 Keb. $51. Paynter verſus Boreman. 3 Keb. 
798. Tapper verſus Davenant. | 
14. Feme Covert may plead Non afſump/it, and 
give Coyerture in Evidence, becauſe Coverture makes 
it no Promiſe ; ſo ſhe may plead Non ef Fattum to a 
Bond, and give Coverture in Evidence. 6 Mod, 230. 
Anonymus. | 
15. In an Aſſump/t for 10 /. Money lent, and Nor 
aſſumpfit pleaded, and the Judge gave Way in this 
Caſe to prove Payment before the Action brought; 
| which if the Defendant can do, then there was no 
Conſideration to charge him in this Action, Clay. 71. 
Blesbie's Caſe. fe 
| 16, In Aſumpt for Wares ſold, it appeared upon 
the Evidence, that Part of the Wares were delivered 
after the Time in the Declaration mentioned, yet 
| the plaintiff did recover for the Reſidue ; fee by me 
in theſe Actions for divers Wares fold, (where the 
Parcels do not appear in the Declaration) how the 
Defendant in another Action brought for the ſame 
ſhall defend himſelf, and it ſeems he ſhall plead this 
Recovery, and aver it to be for the ſame Wares for- 
q merly ſued for; and then give in Evidence in the 
ſecond Action that Proof and Evidence given by the 
Plaintiff in the firſt; for therein the Plaintiff doth 
and ought to prove the Parcels fold in particular, 
which are laid generally in the Declaration, and by 
that Means it will appear to be the ſame, Cloy. 143. 
Fenkinſon verſus Porne, 
| 17. In 
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166 The Lai of Evidetics 
15. In an Aſutp/it for 10 1. due for Corn ſold to 


| four Men, and the Evidence proved the Sale to he 


made only to two; this was holden againſt the 
Plaintiff _ he did not prove his Cafe. Clay. 11x: 
Anonymu 

18. Aſfmy for the Price of a Beaſt, the Plain: 
tiff declared that the Agreement was to pay fo much 
as the Bzait ſhould be reaſonably worth, and the 
Witneſs proved the Agreement to be, that. the De. 
fendant would give Content for it ; and this was ruled 


good Evidence to prove the Promiſe laid, and in 


common Senſe the Words amount to ſo much, Clay 
148. Bland verſus Tenant: 

19. It a Maſter always gives his Servant Money to 
buy his Markets with, it is good Evidence to di{- 
charge the Maſter in an Aion brought againſt him 
for Goods taken upon Truſt by that Servant. Pe 
Glyn Ch. J. Mich. 1658; at Guild-hall, Sir Thomas 
Rouſe Caſe. T. per Pais 181; 

20. An Indebitatus aſſump/it was brought by one, 
the Defendant gives Evidence that another was Part- 
ner with the Plaintiff at the Delivery of the Wares, 


and the Plaintiff was nonſfuited. Franklin verſus 


Walker, Norf. Lent Afſ. 1667. Per Moreton. Contra 
in Treſpaſs, for there Jointenancy mult be pleaded 
T. per Pais 187. - 

21. In an Jndebitatus for carrying of Herrings; 
the Evidence was, that the Plaintiff was a . Porter 
at Yarmouth, and when Herring Ships came home; 
he went (of his own Head) and carried up to the 
Defendant's Houſe, with other Porters, ſo man 
Herrings ; and good, by Twiſder Judge of Aﬀze 
Norf. Sum. Aſſ. 1662, fer min verius Lucas. T. ft 
Pais 181. 

22, In an Action upon the Caſe, upon a Promiſe 
to deliver to the Plaintiff in London ſo much Money 


when he delivered him fo many Broad Cloths honl 
2 l 


_ = : 


— 


The Law of Evidence. 16! 
the Defendant pleaded Nox affump/ft, and it was 
found by ſpecial Verdi& that the A/jumpfit was, That 
the Plaintiff ſhould deliver-a certain Number of 
Broad Cloths, ſome of one Colour, and ſome of an- 
other ; and the Court inclined to think the Evidence 
maintained the Declaration upon this Ifſue. Ao. 4.66. 
Cheny verſus Haws, 

23. Per Twiſden, If an Indebitatus aſſumpfit ſhould | 
be brought for 20 /. for Wares ſold, and no'Evidence 

ould be given of an Agreement for the certain 
rice, I ſhould direct it to be found ſpecially. 1 Med. 
95. Demy verſus Norris. 

24. In a Quantum meruit for Rent, and Non af- 
mp/it pleaded, an expreſs Promiſe muſt be proved. 
2 Lev. 150. Fohbnſon verſus May. 

25. Inan Action on the Caſe, for the Profits of 
he Office of Maſter of the King's Wardrobe, it was 
aid in an Action of this Nature, that it is not ne- 
eſſary to ſhew every particular Sum received by the 
Defendant 3 but it 18 a good Evidence for the Da- 
age, to ſhew the Profits of the Office communibus 
Imis. 2 Ven. 170. Farl of Montague verſus The 
rd Preſton. | 

26, In an Action grounded upon a Promiſe in 
aw, Payment before the Action brought is allowed 
d be given in Evidence upon Nor - aſſumpfit. But 
here the Action is grounded upon a Special Pro- 
iſe, there Payment or any other legal Diſcharge 
wit be pleaded. 1 Med. 210, Fits & aP verſus 
C/ce/t one, | 
27. An Action on the Caſe was brought on 
Lumpſit to ſecure Goods from Perils, thofe of the 
4 excepted : In this Caſe it was held by the Court, 
at in Aſſumpfit in Fact, on a Nor afſump/it pleaded, 
Releaſe cannot be given in Evidence to take away 
e Aſum/it, but only in Mitigation of Damages ; 
ton Aſumpſit in Law, and a Non afſumpit plead- 
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_ the Promiſe, but only in Mitigation of Damage; 


| Chat the Clauſe of the Statute extends only to ful 
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162 The Law of Evidence, 
ed it may, becauſe it takes away the Aſump/it. ure, 
ſays the Reporter, If in an Afump/t either in 
Fa& or Law, on a Non afſumpftt pleaded, can Per. 
formance be given in Evidence. $4. 2 36. Beckfar 
verſus Clark. 

28, In an Ajump/it in Conſideration of the Mar. 


oneravit cannot be given in Evidence, to diſcharg 


but it ought to be pleaded. Per [Tale 2 Lev, 81, 
Abbot verius Chapman. 

' 29. Treby Ch. J. related-a Caſe on the Clauſe d 
the Statute of Frauds, which ſays, That no Action ſeal 
be brought upon any Agreement that is not Yo be jt 
formed within one Year from the Making thereof ; mi 
leſs it be in Writing. The Caſe was, a parol Pr 
miſe was to pay ſo much Money on the Retumd 
{uch a Ship, which Ship happencd not to retun 
within two Years after the Promiſe made ; and wit 
ther this parol Promiſe was void by the Statute d 
Frauds, was a Queſtion before all the Judges, ad 
they were of Opinion, That the Promiſe was goolf 
and not within the faid Clauſe of the Statute : I 
that by Poſiibility the Ship might have return'd with 
in a Year; and tho? by Accident it happened nl 
to return within the Time, yet &c. And they fal 


Promiftes, where by the expreſs Appointment of tl 
Party, the Thing 1s not to be pertormed within 
Year. 1 Salk, 280. 

30. Though in a Collateral Promiſe, which 1 
the Statute of Frauds and Perjuries muſt be in Wi 
ting, though the Note necd not be ſet forth i 
the Declaration, yet 1t muſt be given in Eyidend 
T. Jones 158, Caſe verſus Barber, S. C. n. S. P.M 
4.50. - 
31-1 
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The Law of Evidence. 163 

. 241, In an Action on the Caſe, for Fees, 6c. the 
Defendant pleaded the Statute of 1 Fac. That no 
- Bill was delivered under his Hand. Per Cur. This 
| Statute may be given in Evidence on the General 
| Tue Nor afſumpfit. Show. 338. Miller, an Attorney, 

verſus Crowdall, | 
322, So in Debt for Rent, on N71 debet pleaded, 
the Statute of Limitations may be given in Evidence 
for the Statute has made it to be no Debt at the. 
Time of the Plea; the Words whereof are in the 
preſent Tenſe. But in Caſe on Non afſumpſit plead- 
ed, the ſaid Statute has been refuſed in Evidence : 
For there the Plea ſpeaks of Time paſt, and relates to 
the Time of the Promiſe. Per Holt Ch. J. *1 Salk. 
258: | 

ly 3. In Debt for Rent, if the Defendant pleads 
levy per Diſtreſs, & ſic nil Debet, a Releaſe or Pay- 
ment is good Evidence ; for it proves there is no 
Debt, which is the Iflue to be tried, (See Cro. Elrz. 
140. agrees) and yet if the Defendant pleads Ra- 
ſure, & fic non eſt Fattum, nothing elſe is Evidence 
but Raſure, (for - that appears by the Deed itſelf, ) 
per Holt Chief, Juſt. Gallaway verſus Suſach, 1 Salk. 
284, | 

34. In Eje&ment on a Trial at Bar, the Statute 
of Limitations was inſiſted on, and theſe Points 
were ruled by the Court. 1. That the Poſſeſſion 
of one Jointenant is the Poſſeſſion of the other, fo 
far as to prevent the Statute of Limitations, 2, That 
a Claim or Entry to prevent the faid Statute, muſt 
be upon the Land ; unleſs there be ſome ſpecial Rea- 
lon to the contrary. 3. If one makes an Anſwer in 
Chancery which is prejudicial to his Eſtate, it may 
be given in Evidence againſt him, but not againft 
his Alienee. 4.. That the Recital of a Leaſe in a 
Deed of Releaſe is good Evidence of ſuch Leaſe 
againſt the Releaſor and thoſe that claim under him ; 
| M 2 but 
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164 The Law of Evidence. 

but not as to others, without proving there was ſuch 
a Deed, 'and that *rwas loſt or deſtroyed. 5. If one 
Jointenant levies a Fine, tho? it ſevers the Nena 
it does not amount to an Ouſter of the other Join- 
tenant. Ford verſus Grey. 

- 35. It was faid by JWlle, Roopides of London, 
and not denied by any one, That on a Special Re- 
queſt, alledged in the Declaration, that a Requeſt 
at any other Time, though ſeveral Years before, 


may be given in Evidence : But on a ſ#p!us requi- 


fi, 1t was agreed, that a Requeſt at any Time 
Fd be given in Evidence, 874. 268. Ag verſus 

ra 

2 6. On an Aſſump/it in Cris the Plain- 
tiff would deliver to F. $. ten Quarters of Malt, 
to pay for it on Requeſt, if 7. $S. did not, and ſets 
forth that he did deliver it; F. S. did not pay for it, 
and that he requeſted the Defendant ſuch a Day 
who had not paid it; and at a Trial at Mzraadleſex, 
before Twiſden and Wyndham, the Defendant would 
have put the Plaintiff to prove the Requelt, but the 
Judges would not ſuffer it ; for the Requeſt was tra- 
verfable, and not being traverſed 1s admitted, and 
the Ine is only on the Aſſump/t, the Defendant 
having pleaded Non afſſumpfit. 1 Lev. 166, Anv- 
NYHUS. 

37. It a Promite be made to pay at a Day cet- 
rain, and the Day 1s paſt, the Plaintiff may declare 
to pay on Requeſt : So if he declare on Payment 


at a certain Day, and give in Evidence a Promiſe 


or Requelt, 7. e. when 1t 1s created on Account 


which gives the Duty, for there the Time 1s ex abun- 
danti;, but where the Action 1s founded on the Con- 
tract, otherwiſe z for there the Evidence muſt purſue 
the Contract. Hill. 1650. B. R, Child's Caſe. T. 


ner Pais 184. | 
38. In 
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_ The Law of Evidence, 165 

- 38, In Aſumpfit for Money due, the Plaintiff laid 
it in his Declaration to 'be payable on Requeſt, and 
by his Witneſs it did appear, that a Fortnight's Time 
was given for the Payment of it, and though this 
Fortnight's Time was paſt long before this AEtion 
brought, yet now it was held a Failure in the Proof 
of the Plaintiffs Caſe, as he had laid it. CY. 115, 
Anonymis. 
39. In Aſumpfit for 26 /. upon Account, upon 
the Evidence 1t did appear to be another Sum than 
20 /, and 1t was ruled againſt the Plaintiff, and he 
was nonſuited ; and the Judge held, Where an Ac- 
tion is for 10 /, upon a Contra&t for a Horſe, and 
the Witneſs doth not prove the very Sum but differs 
a Penny or twelve Pence, in this Caſe it ſhall be 
found againſt the Plaintiff; and cited the Opinion of 
Walter Ch. Baron, to be ſo; but for the Importu- 
nity of the Counſel, he was contented a Special Ver- 


dict ſhould be found. But the Court above did rule 


the Caſe againſt the Plaintiff, quod nota in afſumpſit, 
where Damages only are to be recovered ; for in ſuch 
a Caſe, if Debt had been brought, it is clear, be- 
cauſe he doth not hit the Contract, it ſhall be a- 
gainſt the Plaintiff, Clay. 87. Ramſden's Cale. 

40. In an Aſump/it upon an Infimul computavernnt, 
and Non afſumpfit pleaded, the Plaintiff produc'd a 
Writing ſigned without Seal, which teſtified the 
Debt, to prove his Caſe ; but it was held no good 
Evidence, for it is another Thing, and he ſhould 
have declared, quod Indebitatus aſſumpit, Ec. and up- 
on this the Plaintiff was urged to be nonſuit, Clay. 
$7, Kirbie verſus Emerſon. | 

41. Upon Aſumpfit on Account, the Proof was, 
That the Plaintiff*s Servant did demand ſuch a Sum, 


prout, &c. of the Defendant, who did acknowledge 


the Debt; and this was holden good Evidence. Quod 
Nota, Clay. 98. Anonymus. 
M 2 42, In 
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166 The Law of Evidence. 

42. In an Infimul computaſſet, the Evidence ſhall 
not be on the Value of the Goods, but on the Ac- 
_ count only, Latch 169. Wood verius Witherick, + 

43. On Indebitatus aſſumpfit for 750 1, laid out by 
the Plaintiff for the Uſe of the Defendant, upon 
Nom aſſumpfit pleaded, there was a Traal at the Bar; 
and the Evidence was, That the Defendant and an- 
other, now deceaſed, farmed the Exciſe, that the 
Money was laid out by the Plaintiff on the Behalf 
of the Defendant and his Partner ; and that the De- 
 fendant promiſed to repay the Money out of the 
firſt Profits he received. The Promiſe here was not 
to pay the Money abſolutely, but /ab modo, ſo that 
the Evidence did not maintain the Action; and 
the Plaintiff was nonſuited. 2 Med. 279. Tiſſard 
verius H/ardonp. | 

. 44. The Plaintiff declared, That the Defendant 
in Conſideration the Plaintiff would forbear his Suit 
againſt F. 8. for eighty Pounds which F. S. did owe 
him, the Defendant would ſee him paid, and the 
Evidence proved that F. $. did owe the Plaintif 
forty Pounds; and it was holden, That the Evidence 
did not maintain the Declaration, Clay. 111. Har- 
graves Caſc. 

45. In an Action upon a Promiſe and Declara- 
tion, That the Defendant did aſſume and promite 
that the Defendant would not ſue the Plaintiff. - And 
_ the Evidence was, That he would forbear his Sult. 
And this by the Judge doth ſuppoſe a Suit already 
begun, and fo doth not maintain the Iflue ; and upon 
tas the Plaintiff was nonſuited, Clay, 2, Anonyms. 

46. The Plaintiff declares, that whereas there 
was an Itflue joined 7 Ejefione firme, brought by 
the Lefice of the Plaintiff againſt the Defendant, 
which the Leffce intended to try at the next Afſizes, 
in Conſideration the Plaintiff and his Leſſee at the 
Aſﬀſizes would forbear to enforce their Title, and 

ea 


The Law of Evidence, 167 
give but weak Evidence againſt the Defendant, he 
promiſed to pay him a certain Sum of Money. On 
Non aſſumpfit pleaded, there was a Special Verdict, 
which found the Afumpſit in all Points, only there 
were two Ifſucs joined 1n the Suit, and the Aj umPſct 
was in Conſideration of Forbearance to enforce the 
Title at the Trial of both Ifſues : ; and it was ad- 
Judged for the Plaintiff, becauſe it is faid in common 
Parlance that the Defendants have joined, Ifſue. Mo. 
351. Blackwel verſus Eyre, S$. C. 1 Cro. 831. 

47. The Plaintiff had taken a Diſtreſs for Rent, 
and the Defendant promiſed, if he would re-Ge- 
liver 1t to. him, he would pay the Sum demanded 
for Rent ; the Diſtreſs was delivered, and now he 
ſued for the Money upon the Promiſe, and the 
Plaintiff in this Caſe was put to prove there was 
Rent due, &c. Nota; For I did doubt becauſe 
the Defendant hath Benefit by Re-delvery of the 
Diſtreſs, &c. ergo. Clay. 139. Sir Tho. Gower verius 
Wilkinſon. 

48. In an Action on the Caſe on mutual Promiſes 
| of Marriage, on Non afſumpſit pleaded, you may 
oIVe 1n Evidence any lawful Impediment, as being 
within the Levitical Degrees, for this voids the Pro- 


miſe, but a Prz-contract cannot be given in Evi- 


dence, 5 Mod. 411. Harriſon verſus Cage. 
49. Upon the Evidence it appeared, the Defen- 


dant had a larger Legacy given him by the Will of 


7.8. than the Plaintiff did like of, and the Defen- 
dant in Conſideration the Plaintiif would forbear to 
move the Teſtator to make an Alteration of his W1ll, 
did promiſe the Plaintiff ten Pounds, and he averred 
he did forbear, &c. and did aver the Teſtator had 
Goods to the Value of 100 /. and he was conſtrained 


to prove this, as Part of his Caſe. 2uyod nota; Tho? 


it be a oreatcr Sum avyerred than is 2 Clay. 129. 
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| Children 1s certain enough, and it is known. how 


_ of the ſaid Debt, and after F. $. pays the Plaintiff 


B. R. Adhudged between Holditch and Broderiapr, 


| who ſeemed to be of another Opinion, and they 


. on. the other Side 1it was faid, That the Payment 
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168 The Law of Cvidence, 
50. By Mountague Chief Juſtice, If a Citizen of 
London promiſes to his Daughter's Husband to 


| ou him a Child's Portion, by the Cuſtom of 
ndon the Evidence between the Wife and the 


much every Child ſhall have. 2 Rol. Rep. 104. A. 
AONYIAUS, F 
51, In an Aftion upon the Caſe, if the Plaintiff 
declare, That whereas F. S. was indebted to the 
Plaintiff 1130 7. and after appointed the Defendant 
to pay the Plaintiff 1114 7. in Satisfa&tion of Part 


1050 /, Part thereof, and after in Conſideration that 
the Plaintiff would forbear the ſaid 64. /. the Re- 
mainder of the 1114 /. until F. D. paid him that 
Sum which was then due, aſſumed and promiſed to 
pay the faid 64 7. and avers Forbearance accordingly, 
and that F. D. has paid the Defendant the faid 64 /, 
The Defendant pleaded Non afſump/it ; if the Pro- 
miſe is proved, the Defendant cannot give in Evi 
dence, That F. D. has not yet paid him the 64 /. 
becauſe the Iflue is only on the Promiſe, tho* otherwiſe 
there would be no Cauſe of Action. Mic. 16 Cat. 


by the Opinion of all the Judges in Serjeants-Inn 
in Peet-ſireet, beſides Fones and my Lord L:ttleton, 


ſaid, That this was like an Action of Covenant, 
although I urged that there was in all ACtions a Ge- 
neral Iſſue, which would pyt the whole Declaration 
in Iſſue, and that there 1s no General Iflue here but 
Non aſjumpfit , for he cannot plead Not guilty: But 


of the 64 /. by F. D. might have been traverſed, 
and then the Promiſe had been confeſſed. 2 Rv. 
Abr, 681. 6. 


52. In 


The Law of Evidence. 169 
52, In an Action on the Caſe againſt an Executor, 
on an Aſſumpfit by himſelf to pay a Debt of the Te- 
ftator's, if the Creditor would forbear till Michael- 
mas; if the Defendant plead Non aſſumpfit, and in 
Truth there was no Debt; or if there was one, the 
Executor had not Aﬀets in his Hands at the Time of 
| the Promiſe, he may give it in Evidence, and fo help 
himſelf. 9g Co. Baines's Caſe, per Coke, this ſeems 
not to be Law. 2 KRol. Atr, 684. 5. 
53. On an JIndebitatus for 9g 1. the Defendant 
pleaded non aſſumpfit infra ſex Annos, on which Iflue 
was taken. The Plaintiff proved a Debt of 9 /. due 


ten Years before, and an Acknowledgment of the 


Debt within ſix Years, and an Offer to pay 5 /. for 
the whole. Per Hale, The Plaintiff was nonſuited, 
for the Acknowledgment of the Debt is no more 


than 1s done by the Plea, but there muſt be a new. 


Promiſe of the Debt within ſix Years, to make that 
Action hold ; and here the Promiſe or Offer to pay 
5 |. gives no Action for the 9 /, Baſs verſus Smith, 
Suffolk Summer Afſizes, 1668. T. per Pais 187. 
54. On a Trial at Nj/ prius before Holt Ch. Juſt. 
It was held by him, that the Plea Non aſſump/it infra 
| /ex Annos ante impetrat” bis OriginaP. Repl. Alſ. infra 
fex Annos ante impetrat* bYis pred. viz. ſuch a Day, 
&c. There in Evidence you need not ſhew the Ori- 
ginalz ſo in a Plene Adminiftravit, where the Date 
1s mentioned upon Record, there you need not ſhew 


it in Evidence, though it were only by Way of, viz. 


| -- - - - Show, 272. Edwards verius Thompſon, Vide 
ante, 131. 1 Salk. 278, 285, 6. and Caſes Temp. 
Holt Ch. Juſt. pa. 284. 9. 289, 293. 


| 55. A Note had been made by the Defendant to | 
the Plaintiffs Teſtator, above ſix Years before the 


Action brought, for Payment of Money ; and upon 
Non afſumpſit infra ſex Annos pleaded, at the Trial 
before Holt Ch. Juſt, the Plaintiff gave Evidence of 
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170 The Law of Evidence. 
a Promiſe made to himſelf after the Arreſt, and be. 
fore the Bill exhibited ; and whether this Evidence 
maintained the Declaration, ,was the Queſtion : And 
the Caſe of FHelin verſus Haſtings was remembered, 
wherein upon Conference with all the Judges of Ep. 
tand, it was held, That a Promile after the fix Years 
brings the Matter out of. the Statute of Limitations; 
that owning the Debt does not go fo far, but is E 
vidence of a Promiſe. Note; Here the Declaration 
was of a Promiſe to the Teſtator, and the Promiſe 
. given in Evidence was to the Executor. And the 
Court faid, here the Executor might declare of 
Promiſe to himſelf : But adjornatur. And in Hl. 
lary-Term, upon Conference with all the Judgez 
It was held, the Evidence did not maintain the De- 
claration. 6 Mod. 309. Dean verſus Crane. Note; 
The Caſe of Heylin and Haſtings is alſo cited, 5 Mal 
415. 
56. An Aſumpſit was brought againſt four, who 
pleaded Non afſumpſer. infra ſex Annos, and Verdil 
was, that one of the Defendants did aſſume 7nfro 
ſex Annos, and the other noz aſſumpſer?. And it was 
moved, That no Judgment could be given againſt 
the Defendant againſt whom the Verdict wis 
found ; for this is an Indebitatus aſſumpſit for Goods 
fold, and it is an entire Contra&, and they muſt all 
be found to promiſe, or elſe it is againſt the Plaintifi. 
Torts are in their Nature ſeveral, ſo one Defendant 
may be found Guilty, and the other Not guilty; 
but it is not ſo in Actions grounded upon Contract 
Pollexfen Ch. J. Powell and Rokeby were of Opinion 
in this Cafe, "That the Plaintiff could not have Judg: 
ment. Pentris inclined to the contrary ; he admit- 
ted, if an Indebitatus aſſumpſit be brought againſt four, 
| and they plead Non afſumpſ. and found that one 0 
them aſſumed, this is againſt the Plaintiff, for he 
fails in his Action, But in the Caſe at Bar it _ 
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The Law of Evidence. 17 
| be taken, that they did all promiſe at firſt, and that 


__—— 
We ne ANCE wn” & 


one of them only renewed the Promiſe within fix d| 
Years: The Plea of Non aſſump/it infra ſex Annos, 'N 
implies a Promiſe at firſt ; and 1f one ſhould renew þ 
his Promiſe within ſix Years, it 1s Reaſon it ſhould þ 
bind him, and the Plaintiff muſt ſue 'them all, or b. 
elſe he will vary trom the Original Contra&t. But i 
the Chicf Juſtice ſeemed to be of an Opinion, That 0 
if the Promiſe were renewed within ſxx Years, yet i 
if not upon a new Conſideration, 1t ſhould not bind ; bk 
and if there were a new Conſideration, the Action = 


will lie againſt him that promiſed alone. Sed Quere; 
for the common Practiſe 1s upon a Plea of the Sta- 
tute of Limitations, to prove only a Renewing the 
Promiſe without any further Conſideration ; but a 
bare owning the Debt 1s not taken to be ſufficient. - 
9ere, if the firſt Conſideration, upon repeating the 
Promiſe within fix Years, be not enough to raiſe a 
new Cauſe of Action? Judgment was given for 
the Defendant. 2 Vent. 151. Bland verſus Haſlerig 
& al, | 

57. An Action on the Caſe was brought againſt 
Executors, they were at Ifſue, upon Nothing in their 
Hands : It was given in Evidence on the Plaintiff's 
Part, That a Stranger was bound to the Teſtator in 
100 /, for Performance of Covenants, which were 
broken ; for which the Executors brought Debt upon 
tie Obligation, depending which Suit, both Parties 
lubmitted themſelves to. the Arbitrament of 4. and 
B. who awarded, That the Obligor ſhould pay to 
the Executors 70 7. in full Satisfa&tion, Ec. and that 
the Executors ſhould releaſe, &c. which was done 
accordingly ; and it was agreed by the Court, That 
by the Releaſe it ſhall be taken in Judgment of 
Law, that the Executors have Afets to the Va-_ 
lue of the whole 100 7, And although the Exe- 
cutors were compelled by the Award to make the 


Releaſe 
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3 Levinz, Fitzharris verſus Bojun 87, S, C, Siderf. 


172 The Law of Evidence. 
Releaſe ; yet it was their own Act to ſubmit them: Ml ; 
ſclves to the Arbitrament. 3 Leon. 53. Anonymus, fl + 
S. C. Dal. 8g. Ss 

58. If this Clauſe, E: quod ipſe nulla habet Bong 
vel Catalla Teſtatoris, vel habuit die impetrationis bre- 


feriing only to the Time it is pleaded, Payment of 
Debts without Suit, after the Commencing of the 
Action, and before the Plea pleaded, if Iflue be taken 
_—_ It, may be given in Evidence, 3 Levinz 29, 

erwet verius Farmingham. 

| 59. In an Action upon a Promiſe, the Defendant 
pleaded a Submiſſion of all Matters in Difference to 
Arbitrament, and an Award, &:c. the Plaintiff de- 


Joined thereon, the Evidence was of a Submiſſion of 
all Matters touching Accounts, and allowed good E- 
vidence ; and becauſe the Plaintiff could not prove, 
that there were other Matters in Difference, but 
Matters of Account, he was nonſuited ; Hale and 
Maynard being of his Counſel. Aleyn go. Fohnſo 
verſus Rawlex, | 

60: A Writ of Error was brought to reverſe a 
Judgment, given in the Palace-Court on an Aſſump- 
/it, where, to prove the Conſideration, the Plaintiff 
was to prove an Arreſt, and becauſe he did not pro- 
duce a Writ the Defendant demurred to the Evi- 
dence, and upon that Judgment was given below for 
the Plaintiff; upon which a Writ of Error was 
brought, and for the Plaintiff in Error it was at- 
oved, That the Writs of the King's Bench are Mat- 
ters of Record, and ſo cannot be proved by any 
Thing but themſelves: And it was agreed by the 
Court, That the Writ ought to be produced at 
the Trial z but becauſe the Arreſt was confeſſed 
by the Demurrer, the Judgment was affirmed. 


105. 


hg 


Es 
Fon 


The Law of Evidence. 173 
105. S. C. 1 Keb. 450. But none of theſe Points 
are faid to be adjudged in either of theſe Books ; 
ideo Quere. 
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CHAP. VII. 


Of Evidence in Attions on the Cafe for Words, 
malicious Indictments, &Cc. 


1, FAN a Declaration for Words ſpoken in the 

Preſence of A. B. and others, in Evidence 
it is ſufficient to prove, that they were ſpoken in 
the Preſence of others only. Winkfield and Coot, 
Lent Aflizes, Norfolk 1662, per Hale Ch. Baron, 
T. per pais 180. | 

2. On a Declaration, Quare defendens Crimen fe- 
lmie ei impoſuit, &c. the Plaintiff cannot give in E- 
vidence Words only, but Acts, as Arreſting, 
Charging, or Convening him before a Juſtice of 
Peace for Felony. Sanders verſus Edwards, Mich. 
14 Car. 2. B. R. T. per pais 180. S.C, 1 Keb. 389. 
Show, 282, Hayens verſus Rogers. 

3. In an Action upon the Caſe, for maliciouſly 
proſecuting of an Indictment of Perjury againſt him, 
o! which he was acquitted ; upon Not guilty plead- 
ed, it appeared upon the Evidence, That the De- 
tendant was a Juſtice of Peace, and procured ſome 
as Witneſſes to appear againſt him, and his' own 
Name was endorſed upon the Indi&tment to give E- 
vidence. The Court agreed, That this did not 
make him a Proſecutor ; for if a Juſtice of Peace 
knows any Perſon that can give Evidence againſt 
one that is indifted, he ought to cauſe him to do 

It, 


1794 The Law of Evidence. 
it. But it was proved on the Defendant's Side, 
That this Indictment was drawn up by-an Order of 
the Seſſions; wherefore Kelynge Ch. J. faid, That 
the Plaintiff deſerved to be bound to his good 
Behaviour for Bringing this Action. 1 Yent, 47, 
Girlington verius Pitfield, $. C. 2 Keb. 572. | 
4. In an Action on the Caſe for maliciouſly in- 
dicting and proſecuting the Wife for Felony, where. 
of ſhe was acquitted : Nota; per Holt Ch. J. Tod 
the Buſineſs tully, the Plaintiff ought to have proved 
a Copy of the Bill exhibited, and that it was found 
upon the Oath or Procurement of the Defendant; 
but ther Names upon the Back of the Bill is fuff- 
_ cient Evidence of their being ſworn to the Bill 
though the Writing upon the Back be no Part « 
the Record : But it may be proved, That the De- 
fendant was a Witneſs without having the Bill ; but 
it were, I ſay, more clear to have the Bill : And 
the firſt Part of the Defendant's Defence in this 
Caſe muſt be to prove a Felony committed ; for 
without that, it is impoſſible he could have a pro- 
bable Cauſe of Proſecution 3 and here, becauſe no 
Body was ' by at the Time of the ſuppoſed Felony 
committed, but the Defendant's Wite, who could WM 
not 1n this Caſe be a Witneſs to prove the Felony 
committed, Zo/t Ch. J. allowed her Oath, which 
ſhe made at the Trial of the Indictment, to be 
given in Evidence to prove a Felony committed; 
tor otherwiſe, one that ſhould be robbed, &:c. 
would be under an intolerable Miſchief ; for if he 
proſecuted for fuch Robbery, &c. and the Party 
ſhould at any Rate be acquitted, the Proſecutor 
would be liable tro an Action for a malicious Pro- 
ſecution, without a Poſſibility of making a good 
Detence, though the Cauſe of Proſecution were 
ever 1{o pregnant. To which Derne! for the Plain- 
tiff ſaid, if Oath had been made treſhly _— 


\ 


The Law of Evidence. 175 


Fact committed, that Oath might be” admitted as 


Evidence of it; ſecus not; but here it appeared a 


Warrant was taken out immediately, but nothing 
done thereupon until the Defendant had ſubſequent 
Fallings out with the Plaintiff, 6 Mod. 216, Fobn- 
ſon verſus Browning & Ux. | 

5. An Action on the Caſe was brought for ma- 
liciouſly indicting the Plaintiff of Barratry without 


probable Cauſe, ſetting forth, that he was debito anc- 


do inde exonerat, and at the Tria) to prove the De- 
claration, -he produced a Noelle ulterius proſequi by 
the Attorney General: And the Ch. J. doubting 


whether this Evidence maintained the Declaration, 


and ſtrongly inclining that it did not, reſerved it 
for the Opinion of the Court; and he faid, That 
the entring of a Non pros was only putting the De- 
fendant /ime die, and fo far from diſcharging him 
from the Offence, That it did not diſcharge any 
further Proſecution upon that very Indictment, but 
that notwithſtanding new Proceſs might be made 
out upon it; and ſure it is hard to allow a Man, 
_ that gets off by a Nox pros, to maintain an Afton 
for a malicious Proſecution. Indeed, if he had 
pleaded Not guilty, and the Attorney General had 
confeſſed 1t, that would have done ; but he that gets 
off upon a Non pros, does not at all get off on the 
Merits of the Cauſe; and to maintain a Conſpiracy, 
1t 1s neceſſary to lay and prove an Acquittal: So in 
an Action for ſuing for a great Sum in order to hold 
to extravagant Bail, the Plaintiff muſt ſhew what 
became of that Cauſe, in order to maintain his Action ; 
and ſo is my Lord Ho.—————But this here is not 
ſo much as a Nonſuit; for the Indictment ſtands 
fall in Force, and the Attorney General may make 
a new Proceſs upon it when he pleaſcs : But he re- 
membered a Caſe about twenty Years ago, in which 
Juſtice }/yndham direfted for the Plaintiff _ the 

ame 
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176 The Law of Evidence. 
— fame Point, and faid, he thought it hard even a+ 
that Time. Harcourt, Maſter of ' the Office, There 
never has been any Proceedings after a Nolte proſequi, 
fer onnes: In Cafe of Barratry, the Defendant u 
a Motion may have a Rule to have Articles delivered 
_ to him, of the Inſtances, and the Proſecutor ſhall 
not give Evidence of any Particular, but what he 
has given Articles of; and if the Profecutor gives 
no Articles, he ſhall give no Evidence. And at an. 
other Day, Holt Ch. J. declared, That in all King 
Charles the Firit's Time, there was no Precedents of 
a Nolle Pros on an Indictment: And Gould quoted 
a Caſe in Hardres, where it was entered on Record 
on an Information, and held to be a Diſcharge of 
it. And the Court ſeemed all clear, that the A&tion 
did not he, but gave no Rule. 6 Mod. 261, God- 
dard verſus Smith. | 
6. In an Action upon the Caſe on Trover, *twas 
found by a Special Verdi&t, That one Pepper was 
poſſeſſed of thoſe Goods, and the Defendant found 
them, and Pepper made the Plaintiff his Executor, 
and that the Defendant knowing them to appertain 
to the Plaintiff, denied to deliver them unto him 
upon his Requeſt. And whether that were a Con- 
verſion without any other A&t done, was the Que- 
ſtion. And all the Juſtices, Popham abſent, held, 
_ That it was a Converſion by the fole Denial, But 
being afterwards moved again, Popham held it to 
| be no Converſion : But it was cited at the Bar, That 
23 Eliz. in this Court, it was ruled to the contrary: 
£t adjornatur, 1 Cro. 495. Eefen verlus Nexman, 
S. C. Goldſ. 152. S.C. Moor 460. and there it is © 
ſaid to be adjudged a Converſion in Popham's Ab- 
ſence, and cited to be fo adjudged Afor 841. 
Tſaac verſus Clark. Brown 17. Anonymus, Adjudged 
a Conyerſiph. Otwen 151, Drury verſus Ioller, du- 
bitar. 
», Harris 
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», Harris ſaid, That it was the common Expe- 
rience, that the Detainer of Goods from an Ownet 
after Requeſt, 1s allowed for a ſufficient Evidence 
to maintain a Converſion : Whereunto I anſwered, 
that though legally it were not a Converſion; yet 
in that Caſe, it was reaſonable to allow it for an 
| Evidence to prove a Converſion ; becauſe if you 
have Goods of mine lawfully by Finding or Bail- 
ment; yet when I require them of you, you can 
no longer lawfully hold them ; and therefore when 
you ſtill detain them from me, it argues, that you 
caim them as your own, and fo uſe them. Hob. 
187. Agar verſus Liſle, $. C. not 8. P. 1 Brown, 5. 
S. C. Hut, 10. But that Book fays, Requeſt and 
Refuſal to deliver is good Evidence to prove a Con- 
verſion ; but if it be found Specaally, it ſhall not 
be adjudged a Converſion, 93 
8. In an Action of Trover, &c. to prove the 
Converſion it was offered, That the Plaintiff did de- 
mand Satisfaction for the Corn ; and it was ruled 
good Evidence, the Demand being to the Party 
himſelf who took this Corn, though the Corn itſelf 
was not demanded, but Satisfa&tion, Qyod nota. 
Clayt. 122, Rookeby's Caſe. | 
9. In an Action of Trover and Converſion, no- 
thing was proved but a tortious Taking of the Cattle 
by way of Treſpaſs, and driving them away ; and it 
Was ruled a good Ground for this preſent Action, 
and a Converſion ſhall be intended ; otherwiſe when 
pe comes to them by Trover z there an actual Con- 
verſion ſhall be proved. CJ. 112. Beckwith verſus 
Elſey. 2 Sid, 264. Bruen verſus Roe, agrees as to 
the firſt Point, but ſays, that where the Defendant 
omes by the Goods by Trover, that an actual De- 
and muſt be proved. Wo 
10, An Action of Trover and Converſion was 
Tought for Oats, &c. and the Caſe upon Proof _ 
N | c 


178 The Law of Evidence, 
That certain Treſpaſſers had- taken 'thefe Oats Fro 

the Plaintiff, and brought them 'to the Mill © 

make into Oatmeal, and the Plaintiff came to the 
Miller before any Thing done, and demanded the 

Oats: as his, and forbad him to proceed to make i 
them into Oatmeal 3 but the Miller did proceed for 
all that, and made it into Oatmeal z and the Judg: i 
dire&ted this to be a Converſion in the Miller, and i 
directed the Fury accordingly, although it was urged 
; by the Counſel 6 the Defendant, that a Miller ws 

a publick. Officer,: and did but his Duty in this Caſe, if 
And in this Caſe it was: holden further, That if 4 
| takes Goods from: me, and theſe afterwards come 
to the Hands of B. by buying or otherwiſe, and he 
converteth thens to his Uſe,. B. ſhall not be charged 
to me without a new Demand made of them unti 
him, and a Detention afterwards, Caves 5&7, Hold: | 
worth's Caſe. | 
11, In an Action of Trover and Converſion «IM 
five Kine. Upon Not guilty pleaded a- Special Ver-i 
dit was found, that one Belgrave was: poſſeſſed «MR 
thoſe five Kine, and put them to Paſturage with ti] 
Defendant, and agreed to pay unto him: tweiz 
Pence for every Cow weekly, as long as they -M 
mained with him at Paſture, and that afterwarsl 
Belgrave ſold them to. the Plaintiff, and he requirel 
ey of the Defendant, who refuſed to deliver Noh 
to the Plaintiff, unleſs he would pay for the Pal 
rage of them, for the Time that they had'been witl 
him, which: amounted to ten Pounds :: Afte 
one Foſter paying hmm. the faid 10/7. by the Appoint 
ment of Belgrave, he delivered the fe Beaſts unit 
him 3 and if /{per totam materiam: he be guilty, tht 
find for-the Pluntiff, 'and Damages 25 1. and if, © 
then for the Defendant. Jones and myſelf (abje 
bus ceteris\Fuſticibrits } conceived, ' 'That this ”Yy 
upon Demand,''and Delivery of them to; oter, Ws 


a Converſion, and that he may not detain the Cattle 


acainſt him who bought them, until the 10 7. be 


paid, but is enforced to haye his Action againſt him 


who put them to Paſtirage : And it is not like to 


the Caſes of an Inn-keeper or Taylor: They may 
retain the Horſe or Garment delivered them until 
they be ſatisfied ; but not, when one receives Horſes 
or Kine or other Cattle to Paſturage, paying for 
them a weekly Sum, unleſs there be ſuch an Agree- 
ment betwixt them z whereupon Rule was given, 


3 Cro, 111. Chapman verſus Allen. 


Upon Evidence, the Caſe was this: A Carpenter 
ſent his Servant to work for Hire to the Queen's 
Yard; and having been there ſome Time, when he 
would go no more, the Surveyor of the Work 
would not let him have his Tools, pretending a 
Uſage to detain Tools, to enforce Workmen to 
continue till the Queen's Work was donez and a 


and a Tender and Refuſal after. Holt Ch. ]. The 
a very Denial of Goods to him that has a Right to 
| demand them, is an a&tual Converſion, and not only 
Evidence of it, as has been holden ; for what is a 

Wl Converſion, but an Aſſuming upon one*s ſelf the 
Wh Property and Right of diſpoſing another's Goods ? 
8 And he that takes upon himſelf to detain another 
Man's Goods from him without Cauſe, takes upon 
himſelf the Right of diſpoſing of them; fo the 
Taking and Carrying away another Man's Goods is 
a Converſion : So if one comes into my Cloſe, and 
takes my Horſe, and rides him, there it is a Con- 
verſion ; and here if the Plaintiff had received them 
upon the Tender, notwithſtanding the Action would 
7 ve laid upon the former Converſion, and the 
ol aving of the Goods after, would go only in Mici- 
'Þþ rs N 2 gation 
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that Judgment ſhould be entered for the Plaintiff, 
- 12, In Trover at Nj prius, coram Holt, Ch. J. 


Demand and Refuſal being proved at one Time, 


_ 
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180 The Law-of Evidence, 
gation of Damages; and he made no Account df 
the pretended Uſage, but compared it 'to the Doc. 
trine among the Army, That if a Man came intg 
the Service and brought his own Horſe, that the 
Property thereof was immediately altered and veſted 
in the Queen; which he had already condenined-: 
And here one of the Particulars in the Declaration 
being ill id, the Defendant was found Not guilty 
as. to that, and Guilty as to the reft, 6 Mod, 212, 
Baldwin verſus Cole. © Da TY 

12. In an Action of Trover and Converſion. At 
the Trial Mr. Attorney General excepted againſt the 
Evidence, That if it were true, it deſtroyed the 
Plaintiff*s Action, inaſmuch as 1t amounted to prove 
the Defendant Gutlty of Felony ; and that the Lay 
will not ſuffer a Man to ſmooth - a Felony, and 
bring Treſpaſs for that which 1s a kind of Robbery, 
Indeed, faid he, if they had been acquitted or found 
guilty of. the Felony, the AEtion would He ; and 
therefore it may be maintained - againſ?e Mrs. Cory 
who was, as likewiſe was //ilham Maynard, acquit- 
ted upon an Indiftment of Felony for this Matter, 
but nor againſt the Reſt. But my Lord Chief Bu 
ron declared, and it was agreed, That it ſhould not 
he in the Mouth of the Party to' fay, That himfelt 
was a Thief, and therefore not guilty of the Trel- 
paſs. But perhaps if it had appeared upon the De- 
claration, the Defendant ought to have been dil 
charged of the Treſpais. 9yzre, What the Lay 
would be, if it appeared' upon the Pleading, 0! 
were found by Special Verdict. My Lord Chic 
Baron did alto declare, and it was agreed, That 
whereas Hillicm Maynard, one of the Witneſſes for 
the Plaintiff, was guilty, as appeared by his on 
Evidence, - together with -the Defendants, but was 
fefr out of the Declaration, that he might be ? 
Witneſs for- the Plaintiff,” that he was-a gv0d'"a 
2 i eg; 
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The Law of Evidence, 138: i} 
Witneſs ; but his Credit was leſſened by it, - 

for that he fwore in his own Diſcharge, for that 
when theſe. Defendants ſhould be convicted, and 
have fatisfied the Condemnation, he might plead 
the fame in Bar of an Afton brought againſt him- 
ſelf; but thoſe in the S$7mul cm were no Witneſſes, 
Several Witneſſes were received and allowed to prove 
that Villiam Maynard did at ſeveral Times diſcourſe 
and declare the fame Things, and to the like Pur- 

ſe, that he teſtified now. And my Lord Chief 
bow ſaid, Though a Hear-ſay was not to be al- 
lowed as a direct Evidence, yet it might be made 
uſe of to this Purpoſe, viz. to prove that Y/illiam 
Maynard was conſtant to himſelt ; whereby his Teſ- 
timony was corroborated. One T; horn, formerly Mr. 
ReynePs Servant, being fubpoena'd by the Plaintiff 
to give Evidence at this Trial, did not appear. 
| But it being ſworn by the Exeter Waggoner, "That 
Thorn came ſo far on his Journey hitherward as 
Blandford, and there fell ſo fick that he was not 
able to travel any farther, his Depoſitions in Chan- 
cery in a Suit there, between theſe Parties about 
this Matter, were admitted to be ng 1 Md. 282. 
= Lic Luttrel verſus G. Reynel Eſq; G, Turberville Eſq; 
= /. Cory and Anne Cory, 

14. In Trover and a Converſion; upon Not guil- 
ty, the Evidence was, That the Goods were taken 
and fold by Virtue of a Commiſſion of Sewers; and 
It was ruled, That this Matter might be well given 
in Evidence upon Not guilty pleaded, as detaining 
of Beaſts in a Market for Toll. Alleyn 92, Combs 
verſus Cheney. 

15. In an Action on the Caſe for a Trover and 
Converſion brought by F. S. a Citizen of Colcheſter 
againſt the Farmers of Toll of the City of London 
for taking of Goods, the Defendant pleaded Not 
oY: Upon a Trial at Bar Jones and Croke being 

N 3 _ only 
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785 The Law of Evidence. 
only in Court, the Defendant confeſſed the Taking 
of the Goods for Non-payment of Toll, which the 
Citizens of London claimed by Cuſtom, and the 
Citizens of Colcheſter claimed to be exempt by 
| Charter of King Richard; and the Citizens of Lyy- 
don proved by ſeveral Records and Entries in their 
| Books, that the Citizens of Colcheſter paid Foll ; and 
on the Evidence, the Counſel for the Plaintiff ob- 
jefted, That this was no good Evidence on Not 
guilry, but ought to have been pleaded Specially, 
to which Opinion Croke inclined ; ſed Jones econtra; 
For it is not like a general Action of Treſpaſs, in 
that he muſt plead Specially the Cuſtom for Tell; 
but in an Action on the Caſe for Trover and Con- 
verſion, every Thing which proves the Converſion 
lawful, may be given in Evidence on the Generil 
Iffue ; but the Jury were permitted to bring in 1 
Special Verdict if they pleaſed ; nevertheleſs they 
found a General Verdict for the Defendant, and 
Judgment was given accordingly. 7. Fones '340. 
City of Colcheſter verſus The City of London. Note; 
It appears by 1 Rol. Rep. 44. in the Caſe of Hil 
and Hawks, that the Cuſtom to take Tall may be 
pleaded fpecially. | ages - 

16, To an Action upon the Cafe on Trover for 
Three hundred Sheep the firft of December, 36 Eliz 
The Defendant pleaded, That he was Sheriff 
the County of Econ, and that F. S. recovered @ 
gainſt the Plaintiff Qne hundred Pounds ; and 
thereupon a Freri Facias 1fſued to levy that Debt; 
which Writ was returnable Craſtino Animarum 35 
£E1:z, That this was delivered to him, being then She- 
rift of the faid County, upon the firſt of Ofober 35 
Eliz. to be executed ; that he by Force thereof, 
upon the 20th of Q#ober 35 Eliz. took the fad 
' Three hundred Sheep, and fold them upon the 224 i 
Day of Oztoter 35 Eliz, a Hundred and four Sheep 


_ 
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for forty Pounds, Parcel of - the "faid One hundred 
Pounds ; 'and- that the other Hundred ninety-two 
| Sheep remained in-his Hands pro defe2u Emptorum 5 

and at the ſaid Day of ' Craſtin. Animarum he re- 
turned the fajd Writ accordingly, and all this Mat- 
ter, The which i the ſame Converſion, abſq; hoc, 
that he converted them alter vel alio medo, And 
it was thereupon demurred: And after Argument, 
the. whole Court held the Plea to be inſufficient. 
Firſt and Principally, becauſe he doth not by his 
Plea confeſs any Converſion, and then the Traverſe 
is ill; but he ought upon this Matter to have 
pleaded Not guilty, and have given it in Eyidence. 
1 Cro. 433. Aſcue verſus Sanderſon. 

17, In an Action. on Trover of Goods, the De- 
fndant pleaded Sale in the Market overt, whereby 
he juſtifies the Converſion ; and it was held to be 
no Plea, becauſe it amounts but to the General Iſ- 
ſue; and ruled accordingly, That if he did not 
plead, a Nihil dicit ſhould be entered. 2 Cro. 16 Ge 
Tones verſus Williams. 

18. In an Action of Trover fie divers Loads 'of 
Corn, the Defendant by Plea entitles himſelf unto 
them-as Tithes ſevered; and becauſe the Plea a- 
mounts but to a Not guilty, the Defendant demur- 
red, and ſhewed for Cauſe, that the Plea was there- 
fore not good. Henden, Serjeant, would have main- 
fained this Plea, becauſe it concerns Matter jn the 
Realty, viz, Tithes z and Title is pleaded, as ir 
were a Confeſſion of the Poſſeſſion in the Plaintiff, 
and as a General Bar in Action of Treſpaſs, an and 
Colour given ; ſed non allocatur tor this Aftion com- 
prenends Title in ity and a Plea which amounts but 
to a Ceneral Iflye is not allowable, it being ſpe- 
cially ſhewn for Cauſe of NDemurrer z whereupon 
without Argument it was adjudged for the Plajariff, 
3 Gro, 157, Lynuet verſus Wood, | 

N 4 19. In 
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9. In an' Action of Trover and Converſion for 
a Hors, the Nefendant pleaded he was a common 
Inn-keeper, and that he took the Horſe at Livery, 
and that. he died in his Cuſtody ; and the Plea was 
adjudgedill, becauſe it ought to be 'given in Evi. 
dence on the General ae. [2- Kel, Rep. 22, Whi: 
taker verſus Collet, _ 

20. It the Goods were not the Plaintiff? _ the De. 
fendant ſhall, not. plead | it ; but ſhall plead Na 
guilty, and give 1t in Evidence. 1 Bro. Action on 
the Caſe, p!. 109. 

21. In an Adtion upon. the Caſe for Trover and 
Converſion of Goods, the Defendant pleaded the 
Plaintiff pledged them to him for ten Pounds; 
Whether 1t ought to be pleaded or given in Exi- 
dence ? Dubit..,1 Bro. Action on the Caſe, p!. 115. 

22, In_Trover brought by Executor, the Defen- 
dant pleaded that the Teſtator died inteſtate, and 
that Adminiftration was committed to A. who fold 
the Goods to the Defendant. To which the Plain- 
tif demurred, as amounting but to the General lf. 
fue; and fo was the Opinion of. the Court. 1 Kt, 
31, - T arling verſus Dealton. 

. In Trover tor Jewels, it was aid by Twi/- 
x pe kg: 1s no Plea in Trover, but a Releaſe or Not 
guilty ; every ſpecial Plea in Juſtification being but 
Tantamount. ' 1 Keb. 305. Devoe verſus Dr. Coridem. 

24. In Trover | and Converſion Iffue was joined, 
that the Horſe in Queſtion was bought at Hat n 
- the. County of. 7ork, in open Market there ; but 
the Evidence was, that it was- bought at $, in Lan- 
caſhire , and it was holden that this did not prove 
the Iſſue, and that as this is pleaded the Place 1s 
material z whereas upon a General Iſſue it had not 
kei ſo. | Neta Cl. 131, Anonymus. 

If an. Adminiſtrator bring 'Trover upon the 
Pofifion of the Inteſtate, and Not guilty is P_ 
tnen 
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then the Defendant cannot give in Evidence a Will 
made, and Executors appointed z but that ought to 
have been pleaded in Abatement ; but if Trover had 
been on the Poſſeſſion of the Adminiſtrator, there, 
upon Not guilty, he might take Advantage of that 
Matter in Evidence ; and if an Executor bring Tro- 
ver upon the Poſſeſſion of his Teſtator, upon Not 
guilty, he ſhall not be put to prove himſelt Execu- 
tor ; ſecs, if he had brought it on his own Poſſeſſion. 
Far. Rep. 141. op 


\ 


* 


26. In an Action upon the Caſe, the Plaintiff de- 
cared, that he brought into the Inn ſome Pieces of 
Stuff, and lodged there, of which Stuffs, by the 
Default of the Defendant and his Servants, he was 
robbed in the faid Houſe z the Defendant pleaded 
the Goods were not loſt by any Default in him or 
any of his Servants z and on this, Ifſue was joined ; 
and the Defendant gave in Evidence that the Plaintiff 
came to his Houſe and lodged there, and the Defen- 
dant ſaid to him that his Inn was full of Gueſts, and 
he had not Room for him, and therefore would not 
receive him 3 notwithſtanding which, the Plaintiff 
would not depart, but put his Goods into the Inn, 


= and went to bed there by the Sufferance of another 


Perſon, without the Afﬀent of the Inn-keeper or 
his Servants z and this was held good Evidence ; 
and the Jury found for the Defendant. 1 Ard. 29. 
Bird verſus Bird, S$. C. Ben. 60. $.C. Dyer 158. 
P:. 32 


Carrier, for not delivering a Box with Goods and 
Money in it: The Evidence was, That the Plain- 
tiff delivered the Box to the Carrier's Porter, whom 
he appointed to receive Goods for him, and told the 
Porter there was a Book and Tobacco in the Box, 
and in Truth there was a hundred Pounds in it be- 
lides, And it was agreed by the Counſel, and given 

| in 


25. In an Action on the Caſe againſt a Country 
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in Charge to the Jury, That if a Box with Money 
in it be: delivered to a Carrier, he-is bound to' an; 
Fer for-it. if he be- robbed, although it was not told 
him what was-1n it. And fo it was ruled in one Bare. 
creft's Caſe, as Roll ſaid, Where a Box of Jewel; 
was delivered to a Ferryman, who knowing not what 
was in: it, threw them overboard into- the Sea, and 
refolyed he; ſhould anſwer for it. Roll directed, that 
although the Plaintiff did tel] him of ſome Things 
in the Box only, and not of the Money, yet he 
muſt anſwer for it z for he need not tell the Carrier 
all the Particulars in the Box. But 1t muſt come on 
the Carrier's Part to make Special Acceptance. But 
in reſpect of the intended Cheat to the Carrier, he 
told the Jury they might conſider him in Damages; 
notwithſtanding the Jury gave ninety-ſeven Pounds 
againſt the- Carrier, for the Money only (the other 
Things. being of no conſiderable Value) abating 
three Pounds only for Carriage 3; Quod durum wide. 
ow; Gircumſtantibus. Al. 23. Kenrig verſus n of 
teflon. 
_ 28, Neta, That if a Committitur be entered into the 
MarſhaPs Book in an Action of Eſcape againſt him, 
it muſt be proved he was in his Cuſtody ſince the 
Time ; contra per Cur, Where it is entered upon 
Record ; but by the Clerk and Fylde the King's 
Serjcant, the Courſe hath always been of late, that 
in Caſe it. be entered. on Record, yet. it muft be 
proved that he was in Cuſtody fince that Time, be- 
cauſe it's the uſual Courſe to enter Committitur againſt 
every. Defendant, tho? he be upon Bail, 1 Kb, 375. 
AS: verſus Hamſon. | 
9.” In. an Action on the Caſe againſt a Sherif, 
x. an Eſcape ſuffered by his Bailiff upon a mean 
Proceſs ; it was proved in Evidence, as neceffary t9 
make this Caſe, That there was ſuch a Debt, that 
ſuch a Proceſs and Warrant was, and a due og 
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And laſtly that the Party arreſted was' become in+ 
ſolvent, otherwiſe he ſhould not have recovered Da- 
mages to the Value of his Debt, as here he did, up- 
on all this proved in Evidence as aforeſaid. Clay. 
84. Tempeſt verſus Linley. pe WB 
20. In an At 8& g FW. & M.c, 26. for the 
more effeCtual Relief of Creditors in Caſes of Eſcape; 
and for preventing Abuſes in Priſons and pretended 
privileged Places, there are theſe two Claules. | | 
* And be it further enacted by the Authority 
* aforeſaid, That if the ſaid Marſhal or Warden for - 
5 the Time being, or their reſpe&tive Deputy or 
* Deputies, or other Keeper or Keepers of any 
* other Priſon or Priſons, ſhall after one Day's No- 
* tice in Writing, given for that Purpoſe, refuſe 
* to ſhew any Priſoner committed in Execution to 
{ © the Creditor, at whoſe Suit fach Priſoner was com- 
* mited or charged, or to his Attorney, every ſuch 
| © Refuſal ſhall be adjudged to be an Eſcape in Law. 
* And be 1t further enafted by the Authority 
* atoreſaid, That if any Perfon or Perſons whatſo- 
* ever, defiring to charge any Perſon with any Action 
* or Execution, ſhall deſire to be informed by the 
f ſaid Marſhal or Warden, or their reſpef&tive De- 
* puty or Deputies, or by any other Keeper or 
* Keepers of any other Priſon or Priſons, whether 
| * fuch Perſon be a Priſoner in his Cuſtody, or not, 
| © the faid Marſhal or Warden, or ſuch other Keeper 
* or Keepers of any other Priſon or Priſons, ſhall 
* give a true Note in Writing thereof to the Perſon 
* to requeſting the fame, or to his lawful Attorney, 
* upon Demand at his Office for that Purpoſe, or m 
* Default thereof ſhall forfeit the Sum of 50 /. and if 
* ſuch Marſhal or Warden, or theip reſpective De- 
* puty or Deputies exerciſing the faid Office, we. 
* Other Keeper or Keepers of any other Priſon or 
« Priſons, ſhall give a Note in Writing, that ſuch 
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tween the Party and the Officer, of which (probably) 
there can be no other. Evidence, 2. That this 


 viction : For *tis not the Nature of the Puniſhment, 
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« Perſon is an actual Priſoner in his or their Cuſtody, 
< every ſuch Note ſhall be accepted and taken as 1 
£ ſufficient: Evidence, that ſuch Perſon was at -that 
* Time a Priſoner in actual Quitpdy, 8& 9W.09 
M. c. 26. F8& 9 
31: On a Special Commiſſion ifſued out of Chan- 
cery, an Inquifition found, That Jeedon Ford had 
committed. (ſuffered) five volun tary Eſcapes; Ford 
traverſed the Inqueſt ; and on the Trial, one who 
was ſuffered to Eſcape, but was returned again, was 
Produced to be a Witneſs. And *twas objected, 
1. That this was to fave his own Bond which he had 
given to be a true Priſoner z and would intitle him 
to an Action of Falſe Impriſonment againſt the 
Marſhal ; and compared it to the Caſe of an uſurious 
Bond. Bur per Cur, The Bond given by the Pri- 
ſoner is a collateral Matter to the Eſcape, and the 
Conſequence of his Evidence, as to that Bond, is 
not material to diſable his being a Witneſs ; and 'tis 
not like the Caſe of Uſury, for that renders the Bond 
void ; and this'is a Matter privately tranſacted be- 


Witneſs had been convicted of Barratry, and the 
Record produced, but the Judgment thereon was to 
be fined five Hundred Marks, and not to ſtand in 
the Pillory.. - On the ther Side * *rwas argued, That 
a bare Conviction of Perjury would take away one's 
Evidence, becauſe it is an infamous Crime ; bur 
not ſo. of Berratry, which was not of an infamous 


Nature-without an infamous Puniſhment z as the Pil- 
lory, &c. Curia contra : He is diſabled by the Con- 


but the Nature of the Crime and the Conviction 
that creates the Infamy, *T'was then inſiſted, That 
he was pardoned by the late General Pardon. And 
per Holt Chict Juſtice, It one be Convict of Perjury 
| ol 


The Law of Evidence, 189g 
on the Statute, he cannot be reſtored to his Credit 
by the King's Pardon: For by the Statute, cis Part, 
of the Judgment that he be infamous and- loſe the 
Credit of Teſtimony ; but he may be reſtored by 
2 Statute Pardon. But in other Caſes (as on Indift- 
ments at Common Law) where the Infamy is only 
the Conſequence. of the Judgment, the King's Par- 
don may reſtore the Patty to his Teſtimony. So held 
on 2 Trial at Bar. The King verſus Ford, 2 Salk. 690. 
Vide Chap. 3. Numb. 14. 

32, The Plaintiff declared that he was ſeiſed of 
a Meſſuage, to which there belonged an ancient 
| Water-courſe, and that the Defendant diverted great 
Part of the Water from its ancient Courſe, ſo that 
the Water did not flow in fo plentiful a Manner 
as before ; upon Not guilty pleaded, the Plaintiff 
gave in Evidence, that the Defendant had cauſed a 
Pipe of Lead to be laid into the great Pipe, thro? 
which the Water paſſed, which leaden Pipe convey- 
ed the Water into his own Houſe, where he uſed it 
az, Occaſion required ; and this was holden good Evi- 
dence. Ben. 215. Moor verſus Brown, S. C. Dyer 
319. | 

32. In an Action on the Caſe for falſely and frau- 
dulently ſelling a Horſe to the Plaintiff, as the pro- 
per Horſe of the Defendant, «bi revera it was the 
Horſe of Sir F. L.. becauſe the Plaintiff could not 
prove that the Defendant knew it to be not his own 
Horſe (for the Declaration muſt be that he did it 
fraudulently, or knowing it to be not his own Horſe) 
for the Defendant bought the Horſe in Smithfield, 
but not legally tolled; the Plaintiff was nonfuit. 
| Aleyn 91. Sir Richard Sprigwell verſus Fo. Allen. 

34. In an Action for executing an illegal War- 
rant, &c. It is good Evidence to prove the Juſtice 
of Peace acted as ſuch, without ſhewing his Com- 
miſſion ; ſo on the Statute of Hue and Cry. . Con- 

WED | ftadis 
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fables Caſe, -Norf, Lent Aſſizes. Per Hale Ch. Bas 
| ron, T. per Pais 181, _. IE as 
35. In an Aion upon the Caſe, for diſturbing 
the Plaintiffs and their Children and F amily in the 
Poſſeflion of a Pew in the Church of Beckenham, 
the Declaration ſet forth, that they, their Anceſtors, 
and all thoſe whoſe Eftates they had, had always en- 
joyed that Pew to fit in the faid Church, appertain- 
ing to the Manor, to which the Advowſon is appen- 
dant, that they are Lords of the Manor and Foun- 
ders of the Church ; the Defendant preſcribes to the 
Pew as appettaining to his Houſe 3 ab/qz hoc, that 
| the Plaintiffs, their Anceſtors, or thoſe whoſe Eſtates 
they have, had the Seat Modo & forma as is ſet 
forth in the Declaration z and on' this Ifſue was 
Joined, and the Evidence proved them to .be Te- 
nants in Common, which was held not to maintain 
the Iflve by the Chief Juſt. Haughton and Chamber- 
lain; ſo the Plaintiff was Fa 3 Dodaeridge diſſen- 
tiente., Plam. 161. Snelegar verlus Brograve, S. C, 
A. B nd. 89. 
36.. If one entitles himſelf to a Seat in a Church 
by Preſcription, whether it be in a Declaration or 
Plea mn Bar, tho*' he do not alledge that he is 
bound to repair the Seat, yet ſhall he prove he 
does do it on the Trial, Per Hale, 2 Sid. 203. Sle- 
wg $ Caſe. 
\, 37. The Phintiff brought an Action on the Caſe, 
fr a falſe Return. to a Mandamus to ſwear him Com- 
mon-Council-man for the Borough of Totneſs ; which 
by Charter from Queen Elizabeth, the Manner of 
their. Election was chalked out for them, and a Ulage 
was given in Evidence to a Jury at the Bar, that the 
Election had gone quite contrary z which Uſage was 
allowed to be good Evidence of a By-law where- 
upon it was founded, * Farreſiy's Rep. 37. Gay verlus 


Croſs. 
4 8, 
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438. In an Action on the Caſe for reſcuing Goods, 
which the Plaintiff had diſtrained for Rent ; the 
Plaintiff declared, that he was ſeriſed in Fee of a 
certain Mefſuage, Ec. and being lo ſeifſed, demiſed 
ir to F. S. for a Year, and fo from Year to Year as 
long as both Parties ſhould pleaſe, by a Parol Demiſe, 
reſerving Rent; and for Rent arrear he diſtrained, 
and the Diſtreſs was reſcued from lim by the De- 
fendant, for which the A&tion was bronght 5 and 
here the Plaintiff having aid a Seifſm in Fee i 
himſelf, was fain to prove itz and in proving the 
Leafe it appeared to be for a Year; and fo from 
Year to Year, as long as both Parties pleafed 3; and 
that the Leſſee ſhould not go away without giving 2 
| Quarter's Warning : And it was infiſted on by Eyre 
and Parker, That the Leaſe given in Evidence va- 
ried from the Leaſe declared on ; ſo they failed in 
proving their Declaration. But per Holt Chief Ju- 
ſtice, 1t 1s well enough, for the Agreement con- 
cerning._ the -Quarter's Warning is only a Collateral 
Agreement, not at all affefting the Land in Point 
of Intereſt, but collaterally binding the Perſon 
of the Leſſee ; and therefore it need not be men- 
| tioned in the Declaration. 6 Mad, 215. Dod. verſus 
Monger. | | 
39. Note; In Caſe in Nature of a Writ of Con- 
ſpiracy, expreſs Malice ought to be proved in the 
Defendant. See Caſes Temp. Holt Chief Juſtice, p. 
150. But Note; Circumſtances may be given 1n E- 
. vidence to ſhew a Chain of Malice. Tbid. 151. © 
40. Where the Party injured ſhall be admitted to 
prove a Fraud or Cheat, vide 1h:7. 300, 227. 
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192 The'Law of Evidence, 
CHAP. I% 
Of Evidence in Actions of Debt: 


''I; bb an Action of | Debt, the Plaintiff declared 
upon an Account ſtated ; the Defendant plead- 
ed N:1 debet, and the Counſel of the Defendant ofz 
fered in Evidence, that there never was any ſuch Ac- 
count, which they inſiſted they might ; for if there 
never was any Account, the. Plaintiff declaring upon 
an Account, then it 1s true, that he owes him no- 
thing in the Manner ſet forth in the Declaration 
For the Paintiff, it was faid, that if there never had 
been an Account, the Defendant ſhould plead fo; 
but that the Plea of Nzl debet confeſſes the Account, 
and therefore, they ought not to give in Evidence 
any Thing contrary to their Plea ; but by Newton 
Ch. Juſt. it may be &iven in Evidence, or pleaded, 
20 H. 6. 24. | 

2, Debt for 10 /, pro eo quod cum the Defendant 
had accounted with the Plaintiff of divers Sums as 
due, and upon that Account was found in Arrear 8 /, 
per quod Atiio accrevit to have the faid 8 /. Cumg; 
etiam the ſaid Defendant had borrowed of the Plain- 
tiff 10 7, to be paid on Requeſt, De quibus quidem 
fſeparalibus denariorum ſummis this Defendant after- 
wards ſatisfied 8 /, yet the 10 7. hath not paid. Plea 
Nil debet. On the Trial they gave in Evidence only 
8 L. which I urged could not be Evidence- of the 
Mutuatus - - - - - for that was one entire Contract 3 
and another Contract for 8 /. was not the ſame they 
had declared upon; and of that Opinion was the 
Lord Chief Juſtice Holt. Then to prove the Inf- 
mul computaſſet, they proved that the Defendant and 
Plaintifi's Wife reckoned that the Defendant had 
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borrowed at one Time 40s. and at another Time 
40 5, and at another Time 4 /. and this came to 87. 
and he promiſed to pay it. I urged that this could 
not maintain an In/imul computaſſet, for that it was 
only a Reckoning on one Side, for there was neither 
Payment nor Deduction on the other ; and at that 
Rate, ſaying one and one was two, would make an 
Account. But Chief Juſtice Holt over-ruled me, 
that 1t was good Evidence of an Account, and fo 
they had a VerdiC&t guoad Compur® pro Dyer” & quoad 
refd* pro Defend*. Then I moved in Arreſt of Judg- 
ment, that no Judgment could be on this for the 
Plaintiff, becauſe the Verdi& was repugnant to 
and different from, the Declaration ; for the De- 
caration acknowledged Part of both the Sums to be 
received, and conſequently Part of the 8 J. to be 
received, and the Jury had found the contrary, that 
there was nothing due on the Mutuatus, and that. 
the whole 8 /. in the In/imul computaſſet was due ; ſo 
tiat they have found the Plaintiff*s Declaration to 
be falſe. But per Dolben, the Exception was too 
nice, And by Chief Juſtice Holt the 10 /. if re- 
ceived of any of the two Sums, it was received out 
of the ſeveral Sums z and ſo by the Court, the Plain- 
uf had his Judgment. Show. 215. Styart verſus 
Rowland. | | Hd be var 
3. Note; It was the Opinion of all the Judges in 
tie C. B, That if a Man ſells two Horſes for forty 
dlllings, and the Plaintiff in an Action of Debt 
declares on the Buying of one Horſe for forty Shil- 
lings, the Defendant may plead N21 debet, and the 
Jury muſt find for him under Pain of Attaint ; for 
here the Words Modo & forma are material, the 
Contra&t not being the ſame that was between the 
Parties : The Law is the ſame, if he had bought one 
Horſe for forty Shillings, and the Plaintiff declared 
na Contract for two; or if there was an Ox ow” 
O | an 
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and the Declaration was for a Horſe ; and fo in eye. 
ry Caſe when the Plaintiff varies from the Coyn- 
tract, 21 £4, 4.21. Dyer 219. ' Bladwell verſus 
Slegin, &c. 

4. An Action of Debt was brought by a Mer. 
chant of London againſt the Earl of Derby and his 
Wife, and the Plaintiff declared upon a Contradt for 
Silks, and 1t appeared upon the Evidence, that the 
Counteſs, during the Coverture, had bought of the 
Plaintiff certain Silks for her own Wearing ; and 
for the Money, which the Counteſs agreed to pay 
for the fame, the Action was brought. It was the 
Opinion of Dyer, Manwood and Mounſon, that the 
Contract by the Wife, during the Coverture, ſhould 
not bind the Husband ; but'admit that the Husband 
ſhould be bound, yet this Afttion is not well brought 
againſt the Wife, for ſhe ought not to be mentionel 


Dyer 234. 6b. pl. 17. Executors of Iheeler veris 
Poins, &c. 

5. Ifſue in Debt was N71 debet, and thirty-nm 
Shillings proved for Wares fold, but no Evidene 
for the ten Shillings lent, &c. which was put in b 
make the Sum forty Shillings, fo to bring it with 
in the Cognizance of the Courts of Weſtminſn, 
which was held good in this Caſe: And Note, fol 
Hath ' been held long; but ſee Coke upon May 
Charta holds it a Deceit to the Statute, and 0! 
Crime and alſo that ſuch Matters may be ſhewedt 
arreſt the Judgment as it ſeems. Clayt. 132, Baiſi 


6. An Action of Debt was brought, and the Plat 
tiff declared, that he was retained by the Defend 
as his Servant for twenty Shillings a Year and Cloatis 
or if he had no Cloaths, he was to receive five SW 
lings a Year in Lieu thereof, and ſet forth that i 


Wages had not been paid him for ſo many Yeh 


' The Law of Evidence, 19; 
nor the Cloaths for - four; the Defendant pleaded, 
that he had paid the Cloaths according to the Con- 
tract 3 to which Plea it was objefted by Moyle, that 
it amounted to no more than a Nihil debet, Per 
Littleton, Choke and Needham, Juſtices, the Plaintiff 
having pleaded the Delivery of another Thing, it is 
good, tho? had he pleaded Payment, it would have 
been otherwiſe ; E7 per eo/dem, the Defendant might 
have pleaded he left his Service. Bro. Det. 112. 
g Ed. 4. 86. | | 
7, In Action of Debt brought by the Admini- 
ſtrators of 7oung againſt Afhburnham, the Defendant 
pleaded Nhil debet, and the Inqueſt was taken 
by Default. And upon the Evidence given for : the 
Plaintiff, the Cafe appeared to be this, That the 
ſaid 7oung was an Inn-holder in a great Town in the 
County of Suſſex, where the Seſſions uſe to be hol- 
den; and that the Defendant was a Gentleman of 
Quality in the Country there ; and he, in going to 
the Seſſions, uſed to lodge in the Houſe of the faid 
Toung, and there took his Lodging for himſelf, his 
deryants and Horſes : Upon which the Debt in De- 
mand grew ; but the faid 7oung was not at any Price 
In certain with the Defendant, nor was there ever 
any Agreement made betwixt them for the ſame. 
It was faid by Anderſon, Chief Juſtice, That upon 
that Matter, an Action of Debt did not lie. And 
therefore afterwards, the Jury gave a Verdi&t for 
" Defendant. 3 Leon. 160. Young verſus Aſpburn- 
am. | 
8. In Debt on Award, the Plaintiff counted of a 
mutual Agreement, and Submiſſion ad performana? 
an Award, which was made that the Defendant 
ould pay 5o 7. to the Plaintiff, Et ſuper Reception” 
we, the Plaintiff ſhould deliver up Writings, and 
WE"'< 2 general Releaſe ; and per Hyde £& Cur”, The 
"tual Submiſſion is no Promiſe in it ſelf, but only 
| Q 2 An 
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196 The Law of Evidence. 
an Evidence of it. 1 Keb. 599. Tilford verſus 


9. Whether in an Action of Debt for Rent upon 
Nihil debet pleaded, the Defendant may give Entry | 
and Expulfion in Evidence, 1s much doubted in our 
Books. The old Books, viz. 2 Leon. 10. Winkfell 
'yerſus Seckford, Goldf. 80. Sibile verſus Hill. Ow, 
55. Anonymus, all ſay it may not; but the later Re. 
ports, viz. 1 Mod. 35. Anonymus, & 118, Brown 
verſus — 1 Vent 358. Anonymus. 2 $1d. 151. Drake 
verſus Bear, $. C. 1 Lev. 104. 2 Keb. 762. Mat- 
thews verſus Croſs, all agree it may. 

10. In Debt for Rent on a Leaſe; the Evidence 
to prove the Leaſe was, that the Plaintiff leaſed a 
Houle to the Defendant at a Rent, but no Time 
mentioned ;z and it was agreed at the ſame Time, 
that the Leſſee was not to leave it without halt 2 


1668. Irs a Leaſe at Will, and the leaving at Halt 
no Part of the Demiſe. T. per Pats 190. | 

11. In Debt upon a Leaſe ; the Defendant plead- 
ed Payment, and in Evidence ſhewed, he paid-it 
to Sequeſtrators of the Commonwealth, the Plain- 
aff being a Delinquent; and it was ruled this wa 
good Payment, to prove the Ifſue, which was 1 
Payment to the Plaintiff himſelf, Clayton 129. 4 
ROnymuUs. 

12, In Debt for Rent upon a Leaſe, and Ni} debt 
pleaded, Ne ungques ſeifie de Terre is good Eyidence; 
but it is not upon the Plea of Riens arrere or It) 
per Diſtreſs. 2 Rol. Abr. 677. pl. 21. | 

13. A Receipt of the laſt Half Year's Rent 
Evidence that all before was paid. Trials per Pai 
ES 

14. In Debt for Rent reſerved upon a Leaſe for 
Years; 'The Iflue being joined, it the Rent "1 

| pe 


_ The Law of Evidence, 197 
paid or not z the Defendant gave in Evidence for 
Part of the Rent, that the Plaintiff by Covenant was ' 
to repair the Houſe, and did not, and that there- 
upon he expended Part of the Rent in repairing the 
Houſe z and the Queſtion was, If this Evidence will 
maintain the Iſſue ? Gawdy conceived it did ; for the 
Law giveth this Liberty to the Leſſee to expend the 
Rent in Reparations, for he ſhall be otherwiſe at great 
Miſchief z for the Houſe may fall upon -his Head 
before 1t be repaired, and therefore the Law alloweth 
him to repair it, and recoup the Rent. Vide 12 H. 8. 
1. 11 Az. 2. Barr, $43. 14 H. 4. 27. Fenner, Its. 
no Evidence ; for if the Leſſor. will not repair it, 
he 1s to have his Covenants againſt him. Clench 
ſeemed he might well expend the Rent in Repara- 
tions, but he ought to have pleaded 1t, and cannot 
give 1t in Evidence upon the General Ifſue ; and they 
thereupon moved the Jury to find a Special Matter ; 
and as to the Reſidue of the Rent, he ſhewed that 
he paid it to others that had Rent-charges of the 
Lands, which the Leſſor had covenanted to pay, 
and that by the Commandment of the Leffor he had 
pad the Rent, in Diſcharge of the faid Rents; and 
this was clearly held good: For Payment to another, 
by the Plaintiff*s Appointment, is Payment to him- 
elf. 1 Cro. 222, Taylor verſus Beal. 

15. In Debt for Rent upon Non dimi/it, that the 
Leflor riens avoit in the Land at the Time of the 
Demiſe, may be given in Evidence. Co. Lit. 47. 
Dy. 122. pl. 23. Marlain verſus Hardy. 

16. In an Action of Debt for Rent, the Defen- 
Cant pleaded Non dimifit, and the Evidence proved 
a Demiſe only in Part ; and it was held, that it did 
not maintain the Iflue for the Plaintiff, Dyer 260. 
Pl. 22, Anonymus, 1 And. 13. Sſyfield 69 Ux. verſus 
bil, S, C. Mo. 80, 
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_ the Bond. On the other Side was produced a Perſon 


- 158 The Law of Evidence. 


17. If a Man leaſe Lands by Indenture, dated 
the 3oth of Auguſt, 23 H. 8. to hold from the Feaſt 
of St. Michael next following, for twenty-one Years, 
and after the ſame Leſſor by Indenture reciting the 
aforcfaid Leaſe, and that it bears Date the ſixth of 


Auguſt, make a new Leaſe, this ſecond Leaſe to be. 


gin at the Expiration of the firſt: If-it be Te 
that the Party by Indenture, bearing Date the 3oth 


_ of Auguſt, Ec. ut ſupra ; and that after reciting that 


he thad demiſed it by Indenture the 3orh of Aug}, 
he did demiſe vt ſupra, and Ifſue 1s taken Quod no 
aimiſit modo & forma ; the laſt Indenture may be 
given in Evidence, notwithſtanding the Variance a 


| to the Date of the firſt Indenture, for that is not 


material ; for the Demiſe is the Subſtance of the I. 
ſue. 2 Rol. Abr. 682. pl. 6. Dy. 116. 

18, Upon an Eyidence at the Aſſizes, where Nr 
eft fafP was pleaded to a Releaſe which was made to 
A. and B. and now it was given in Evidence to 


_ prove this Deed, that 4. formerly in an Action 4- 


gainſt him had pleaded this Releaſe in Bar, and the 
Releaſe was entred upon the Record iz hc verba, and 
now that Record was ſhewed forth and read, being 


om a true Copy. And this was admitted for 


roof of this Releaſe ; for no other Evidence wu 
of the Sealing and Delivery of it. Clayt. 62. Ant 
HyMus. | 
19. Debt was brought upon a ſingle Bill for Pay- 
ment of 200 /. on Demand ; upon Non eft fatiun, 
one of the ſubſcribing Witneſſes wag produced, and 
gave full Evidence of the Enſealing and Delivery 


of the fame Name and Surname with the other fub- 
ſcribing Witneſſes ; who acknowledged that tht 
Hand was very hke his, but it was not his; that It 
never knew either of the Parties, nor the other Wit 
nets, nor could the other 'Witneſs fay he _ the 

an; 


The Law of Evidence, 199 
Man ; 'and both their Reputations being made good 
in Proof, Holt, Chief Juſtice ordered them both to 
write their Names, and thereupon left it to the Jury, 
who found for the Plaintiff, And here Holt, Chief 
 Tuſtice ruled, that this being a ſingle Bill, it needed 
no Specification according; to the late Statute, becauſe 
it did not carry Intereſt, yet dire&ted the Jury to 
ove Damages, viz. Intereſt: And where it was 
objected it was payable on Demand, and no Da- 
mages or Intereſt incurred till Demand, and none 
' was proved; Holt, Chief Juſtice ſaid, that could 
| not have been taken Advantage of upon Non eſt 
faftum, or any other collateral Tfſue ; but ſhould 
have been pleaded. 6 Mod. 167, Osbourn verius 
Hofer... - EE 

20. Per Finchden on a Declaration on a Bond ſup- 
poſed to be made by T'wo, if Non &t faftum is plead- 
ed, and it 1s proved to be the Deed of one and not 
the other, yet the Plaintiff ſhall recover againſt him 
whoſe Deed it is. 40 £4. 3. 35. | 

21, Debt upon a Bond, and it did appear that the 
Defendant and another were bound jointly 1n. this 
Obligation ; and it was ruled, That though the other 
Obligor be dead, yet the Plaintiff hath failed in his 
Declaration 3; and if Non eft faftum be pleaded, and 
his Bond produced, it ſhall be againſt the Plaintiff, 
dee by me, if other Iſſue be, as Payment at the Day, 
or the like; 'it ſeems then the other Matter 1s out of 
Doors, and will be well enough. Clayt. 119. Ano- 
nymus, Co. Lit. 283. 

22, Debt upon a Bond, and Nor eſt faftum plead- 
ed; the Witneſſes proved the Bond, that bears Date 
| at another Place, to have been delivered at York, 
. and it was held the Evidence did not maintain the 
Iſſue, 2 Rol, Abr. 677. 24. 

23. In Debt upon an Obligation againſt O/zver $7. 
Fobn, and Alice his Wife, as Heir of her Father : 

O 4 'The 
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200 The Law of Evidence. 
| The Defendant pleaded New eft faftum of the Father z 


and it was found by Special Verdift, that the Obli: 
gation was made by the Father of the Wife to the 


Plaintiff and another, whereas in Truth the Plain- 


tiff hath declared upon an Obligation made to him- 
ſelf only, without freaking of any other joint Ob- 
ligee, and that the Plaintiff as Survivor hath brought 
the Action ; and if upon the Matter it ſhall be faid 
the Deed of the Defendant in Manner as the Plain- 
tiff hath declared, the Jury refer unto the Court, 
And the Court was clear of Opinion, that the Plain- 
tiff ought to have declared upon the ſpecial Mat- 
ter. 1 Leon. 322. Dennis verſus St. Fohn. Dubit, 
March 125. Gatford verſus Bayly ; and in Aleyn 41, 
Holdwich & Uzx. verſus Chaſe, and adjudged Contra, 
Savill 92. - - - - verſus Read, and Clay. 3. Eliot's 
Caſe. 

24. Carus asked the Judges whether Rafure may 
be given in Evidence on Non eſt fafium pleaded; 
Dyer and the other Judges anſwered not ; becauſe he 


Hraby acknowledges the Deed to have been once 


his Deed, and avoids it by a ſubſequent Matter, and 
therefore muſt plead ſpecially. Mo. 66. Anonymu. * 
Sau. 71. Manwood verſus Harris. 

25. When a good Decd is raſed, by which it 
becomes void, the Obligor may plead Non eft fac- 


' zum, and give the Special Matter in Evidence ; be- 
cauſe at the Time of the Plea pleaded *tis not his 


Deed. 5 Co. 27. Faw Caſe, S. C. n.S. P. 1 Rol. 
Kep. 39. 

26. Chamberlain brought Debt upon an Obligation 
againſt Stanton ; and upon Non eft fafum, the Jury 
found this Special Matter, That the Defendant fub- 
ſcribed and ſealed the faid Obligation, and caſt it 
upon a Table, and the Plaintiff took it without any 
other Delivery, or any other Thing amounting to 4 


Pelivery, And the Court was clear of Opinion, that 
upon 


The Law of Evidence, 2or 
upon that Matter the Jury had found againſt the 
Plaintiff; and it 1s not like the Caſe that was here 
ately adjudged, ithat the Obligor ſubſcribed and 
ſealed the Obligation, and caſt it upon a Table, 
faying theſe Words, This will ſerve ; the ſame was 
held to be a good Delivery ; for here 1s a Circum- 
ſtance, the ſpeaking of theſe Words, by which the 
Will of the Obligor appeareth that it ſhall be his 
Deed. 1 Leon. 140. Chamberlain and Stanton*s Caſe, 
$. C; - Ow. 95. | 

27. In an Aftion of Debt upon Bond, the De- 
fendant pleaded Non ef fafium; and the Evidence to 
prove the Delivery was this, That the Obligee took 
It up after 1t was writ and ſealed by his DireQions, 
and delivered it to the Obligor, ſaying, This will 
ſerve; and this Evidence was held ſufficient. Dy. 
192. pl. 26. Parker and Gibſon verſus Tenant, Da- 
liſf. 104. Anonymus, 

28, In an Action of Debt upon an Obligation, 
which was ſet forth to be made the 15th of Nov. 
25 Eliz. the Defendant pleaded Non ef faftum, the 
Jury found a Special Verdict, viz. That it was da- 
ted the 15th of Nov. 23 Eliz. but was not Sealed 
or Delivered until the 18th of Nov. 26 Eliz. Et ff 
ſuper totam materiam the Court ſhall adjudge it for 
the Plaintiff, Ez f, &c. And it being hereupon 
moved, all the Court, without any Difficulty, re- 
ſolved, 'That this Verdi& is found for the Plain- 
ut; for the \Ifſue being generally Non eft faftum, 
It appears to be his Deed. But peradventure by 
opecial Pleading he might have helped himſelf : 
Wherefore it was adjudged for the Plaintiff. 2 Cro. 
136. Lady Lane verſus Pledall. 

29. To an Aftion of Debt upon Bonds, the De- 
jendant pleaded Non eff faftum; and after Plea 
pleaded, and the Yenire facias awarded, and before 
the Day of Trial, by the Negligence of one of - 
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' 202 The Law of Evidence. 
Clerks, in whoſe Cuſtody one of the Bonds was, 
the Seals were torn off, and the Bond was . eaten by 
Mice ; and by the Opinion of the Judges of both 
Benches, the Jury was. direCted to enquire whether it 
Was the Deed of the Defendant at the Time of the 
Plea pleaded. Dyer 59. Nicols verſus Haywood, 
 3o. In an Action of Debt upon Bond, the De. 
Feridant pleaded Non eft fafium, and gave in Evi 
dence, that after the making the Deed, the Defen- 
cant paid the Money to the Plaintiff, who thereupon 
took the Defendant's Seal off the Bond ; to which 
_ the Plantiff demurred. Dyer £43. pl 50. Peers 
verſus Biſhop. 

31. Debt upon an Obligation, the Iſſue was Ni 
eff faftum ; the Jury found that the Defendant did 
feal and deliver it as his Deed, but that after the 
Day of the Iſſue joined, the Seal was pulled off from 
the Obligation ; ; and the Plaintiff had Judgment; 
for it was the Defendant's Decd at the Time when 
the Ifſue was joined, and the Trial ſhall relate to it 
although the Deed was cancelled afterwards. 1 Crs, 
120. Michael verſus Stockwith, $. C, Ow. 8. S.C 
Gola. 83. 

32. If the Obligee be an illiterate Perſon, and 
Bond 1s read to him different from what it really 1s, 
he may plead Non eft 644 ; and give this Matter 
in Evidence. 15 Ed. 4 39 H. 6. 9, &c, 
33. Per Brock, If I 7 I a Bond to a Stranger 
as an Eſcrow, to be delivered over as my Deed on 
the Performance of a Condition, and the Bond 1 
delivered over before the Condition is performed; 
in an Action brought upon this Wk I may git 
this Matter in Evidence. 14 H. 8 

Note 3 a Recovery againſt a oi of a Duty 
preſcribed for is good Evidence thereof, unleb 
mewn to be by Covin or Colluſion, See C4 
Temp. Halt C. ]. 284. 


34. 


The Law of Evidence, 203 
34..In Debt on an Obligation, the Defendant 
pleads 1t was delivered as an Eſcrow, and fo Non. eſt 
faftum, 5 hoc para?” eſt verificare, to which the 
Plaintiff demurred eſpecially, becauſe it tended to 
the General Iflue 3 and per Cur, This is a Plea that 
may conclude either Way, and is moſt uſual with 
this Concluſion ; though generally where the Nega- 
tive Plea doth waive all Precedents, he ſhall con- 
clude to the Country, as on Non afſump/it infra ſex 
annos ;, alſo by Hale Ch. J. an Eſcrow may be given 
in Evidence on Non et faftum, as well as Suipen- 
fion on N11 debet ; but Tw:/den and Wylde doubted. 
3 Keb. 142. Manning verſus Bucknal. p 
35. In Debt upon a Bond, the Defendant pleads, 
that the Bond was delivered as an Eſcrow to a third 
Perſon to be his Decd to the Plaintiff, upon his 
vacating a certain Judgment, which was not done, 
Et fic non eſt fakium, & de hoc ponit ſe ſuper Pa- 
triam, without adding & Predi#? the Plaintiff /imz- 
liter ; the Plaintift replies, that it was delivered as | 
an Eſcrow to be delivered to him upon his Pay- 
ment of twenty Shillings towards vacating, the 
Judgment, and Ifſue thereupon ; that is, upon a , 
Traverſe of its being delivered as an Eſcrow, to 
become his Deed upon vacating the Judgment. 
| And here Holt Ch. J. held, that there is no Dit- 
ference between delivering his Deed as an Eſcrow, 
to become the Party's Deed upon his doing ſuch a 
Thing, and to be delivered to the Party as his Deed 
upon his doing fuch a Thing ; for in neither Caſe 
It 1s his Deed, till the ſecond Delivery : And he 
ſaid, If a Man delivers a Writing as his Deed to a 
Stranger, to be delivered by him to a third Per- 
ſon, upon his doing ſuch a Thing, that is a Deed 
a initio in Truſt for the third Perſon, upon a Con- 
ungency : But upon the Saying in 5 Co. Periman's 
Caic, 84. b, He was content to have the Matter 
found 
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204 The Law of Evidence. 
found ſpecially ; but the Plaintiff was nonſuited upon 
another Point. And Holt Ch. J. faid, in all his 
Time he never knew ſuch a Plea as this ; for all 
theſe ſpecial Non gt faitums, in Caſe of Eſcrow and 
Raſure, &c. are impertinent 3 for thereby the De- 
fendant brings all the Proof upon himſelf ; where- 
as if he had pleaded Non eſt fatftum generally, he 
would turn the Proof of whatſoever is neceſſary to 
make it his Deed upon the Plaintiff: And it was 
agreed by all, that the Deed cannot be an Eſcrow 
to the Party himſelf, 6 Mod. 217. Buſhel verſus 

Paſmore. | | 
36. Ona genera] Nox eft fafium, the Defendant 
may give any Thing in Evidence to prove the Deed 
never was his Deed. 2 Roll. Abr. 683. pl. 8. 

37. In Debt on Bond brought by an Adminiſtra- 
tor ; if the Defendant pleads Non ef fafum; the 
Plaintiff in Evidence need not ſhew the Letters of 
Adminiſtration ; for this is admitted by the Deten- 
dant's Plea. T. per pais 225, | 

38. Debt upon an Obligation; the Condition was 
for the Payment of a leſſer Sum: at a certain Day 
and: Place ; the Nefendant pleaded Payment at the 
Day and Place according to the Condition ; upon 
which they were at Iſſue, and it was found, that he 
paid it before the Day, and at another Place, and 
the Plaintiff accepted it; and for whom this Verdict 
was found, was the Queſtion. Anderſon; it is no 
Queſtion, but it is found for the Defendant ; and 
afterwards in Mich. 31 & 32 Eliz. it was moved 
again, and then Anderſon faid, they were all reſolved 
to give Judgment againſt the Plaintiff, for Pay- 
ment before the Day is Payment at the Day; 
and thereupon it was adjudged, that the Plaintiff 
fhould be barred. 1 Cre. 142. Bond verſus Richard- 
fon, S. C. 1 And. 198. S. C. Moor 267. S. C. 
Ow. 45. $.C. $42.96, S.C, 1 Leon. 311. 


39. In 
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39. In Debt upon a Bond of 407. for the Pay- 
ment of 204. at a Day and Place certain : The De- 
fendant pleaded that he had paid the faid 207. 
according, to the Condition, upon which they were 
at Iflue z and at the Ny prius the Defendant gave in 
- Evidence, that he had paid the Money to the Plaintiff 
before the Day, and that the Plaintiff had accepted 
of it; all which Matter the Jury found ſpecaally, 
and referred the fame to the Juſtices : And it was 
faid by the whole Court, that that Payment before 
the Day was a ſufficient Diſcharge of the Bond ; 
but becauſe the Defendant had not pleaded 
the ſame ſpecially, but generally, that he had 
paid the Money according to the Condition ; the 
Opinion was, that they muſt find againſt the' De- 
fendant ; for that the Special Matter would not 
prove the Iflue : And the Lord Dyer, Ch. J. faid, 
that the Plaintiff*'s Counſel might have demurred 
upon the Evidence. Godb. 10. Anonymus, Gods. 
100. Plimpton's Cale. 

40. Per Holt, Ch. J. I a Bond be of twenty 
Years ſtanding, and no Demand proved thereon, 
or good Cauſe of ſo long Forbearance ſhewn upon 
a Solvit ad diem, I ſhall intend it paid ; a fortrori, 
upon a Note, if it be any conſiderable Sum. 6 Med. 
22. Anonymus. | 

41. Queen Elizabeth by a Proclamation, bearing 
Date the 24th of May in the 43d Year of her 
Reign, ordered that the mixed Money which ſhe 
had ſent over to Ireland ſhould be the current Coin 
of that Kingdom, and that after the 1oth of Zune 
tollowing, all other Money ſhould be eſteemed only 
as Bullion ; the April before this Proclamation, when 
the pure Coin was current, one Bret of Drogheda, 
Merchant, having bought ſome Goods of one Gil- 
bert of London, became bound to the faid Gilbert 
in a Bond of 200 /, conditioned for the Payment 


of One hundred Pounds Sterling, at the Tomb of 
Earl Strongbow in Chrifts Church, Dublin, - at a cer- 
tain Day to come, which happened to be after the 
Eſtabliſhment of the mix*d Money; and Brett ten- 
dered the 100 7. at the Time and Place appointed; 
and it was held a good Tender. Dav. 18. Caſe of 
mix*d Money. | oO. 
| 42. Upon Evidence ruled per Ch. J. Holt, that 

in Debt, Plene Adminiſtravit admits the Debt, but 
otherwiſe in an Attion on the Caſe, or in an JTnde- 
bitatus Aſſumpſit ; tor there the Plaintiff muſt proye 
the Debt; and per Holt, In Proof of a Plene admi- 
niſtravit, if the Action be Debt on a Bond, and 
you offer Payment of a Bond, on Plene adminiſtra- 
_ wit, Proof muſt be it was a Debt by Bond, and 
that 1t was ſealed and delivered; but on Debt to 
Simple Contract, you need only prove Payment ; 
becauſe, if no Bond, it is a good Adminiſtration 
in that Action. Shower 81, Saunderſon verſus Ni- 
chols. 

| 43. In Debt againſt Executors who plead Plere 
adminiſtraverunt, the Plaintiff replied Aﬀets at the 

Day of the Original, ſc:licet, ſuch a Day ; and on ' 
this they were at Iſſue, and on Trial at Middleſex 
before the Ch. J. the Plaintiff was nonfuited for 
not producing the Bill ; on Affidavit of this, Mo- 
tion was made for a new Trial, and Twi/den and 
Wyndham being only then in Court, faid, that the 
Plaintiff needed not to produce the Bill at the Trial; 
and therefore if the Plaintiff was over-ruled in it, he 
ought to have tendered a Bill of the Exceptions, 
_ but ſhall not have a new Trial. 2 Sid. 226. Ropers 
verſus Rogers, $.C. 1 Keb. 793. 

- 44. It was ruled, that in Debt brought againſt 
Executors who pleaded Plene adminiſtraverunt, if the 
Plaintiff replied Afets die Exhibitionis Bille, ſcilicet, 
the 23d of Ofoter, which is the firſt Day of the 

3 Term, 


/ 
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Term, if it appear on the Evidence that the Bill 
was not filed nll afterwards in the Term, nothing; 
that the Defendant has paid for Debts of an equal 
Nature after the Beginning of the Term, and before 
the filing of the Bill, ſhall be Aﬀets, and that the 
Time of the filing of the Bill ſhall be ſaved to him 
in the Evidence. $:d. 432. Man verſus Adams. 
45. In an Action of Debt againſt Executors who 


pleaded Plene Adminiſtraverunt, the Plaintiff replied 


Aﬀſets, and the Defendant gave in Evidence that 
the Teſtator had pawned a Gold Cup for 207. and 
that the Executors had redeemed it with their own 
Money, and ſo the Property of the Cup veſted in 
the Executorsz and it was doubted whether this 
Matter might be given in Evidence, for it was faid 
to be contrariant to the Iſſue; but at Jaſt it was 
reſolved by the Opinion of all the Judges, excepting 
Kinſmill, that the Property of the Cup was veſted 
in the Executors, and that the Special Matter might 
be given in Evidence. 20 . 7. p. 2. pl. 5. Þ. 4. 
fp. 12, & 14. 8.C, Kel. 58. 1 And. 24. Shelly 
- verſus Sackville, Bend. 11. Clayton verſus Spencer, 

d, C. Moor 2, Co. Lit. 283. 

46. Debt againſt the Defendant as Adminiſtra- 
tor ; ſhe pleaded Plene Adminiſtravit, The Jury 
found that the Inteſtate was indebted to divers by 
Obligations, and that after his Death, the Defen-- 
dant had taken in the Obligations, and had obliged 
herſelf to pay the greater Part of the Sums contained 
in the Obligations, at certain Days to come, and 


for the Reſidue had promiſed to the Parties, that in 


Conſideration of Delivery of the ſaid Obligations, that 
ſhe would pay, &c. And by the Opinion of Ander- 
fon, Wyndham and Periam, it was held clearly a 

Adminiſtration z ſo that the Property of the Goods of 
the Inteſtate to that Value were altered and chang 
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208 The Law of Evidence. 
in the Defendant. 1 Cro. 120. Stampe veriy 


Hutchins. 


47. In an Aion of Debt brought againſt the 
Defendant as Adminiſtrator, he pleads divers Judg- 
ments, amounting to 670 7. and the Aſſignment of 
100], Debt to the King by Deed enrolled ; and 
he pleaded that he retained his Debt in his Hand; 
and he might have given this in Evidence, or 


pleaded it, at the Liberty of the Deferdant, 


1 Brown 75. Bond verſus Green. 1 Brown 52, An- 
nymus. 2 Rol. Abr. 684. pl. 8, &Cc. | 

48. If an Action is pending againſt an Executor, 
and a Debt due by the Teſtator to the Executor be- 
come due and payable, 2yere, Whether the Exc- 
cutor upon Plene adminiſtravit pleaded may give this 
in Evidence without pleading the Special Matter? 
2 Roll. Abr. 684. 10. 

49. In Debt upon a Bond, and Plene adminiſtra- 
vit pleaded, it was held no good Evidence to prove 
the Defendant had paſſed his Promiſe to pay F. S. 
his Debt, due by the Teſtator before this Action 
brought ; but otherwiſe, if he had given his Bond 
for it: And if an Executor renew a Bond, into 
which his Teſtator had entered as Surety only ; 
this is no ſuch Adminiſtration as will make this 
Plea good againſt other Creditors by Specialty ; 
and this was the Caſe now, and it was upon this 
Direftion found for the Plaintiff, Clay 88. Arbub 
verſus Colliſon. 
 5o. If an Ation of Debt is brought againſt an 
Executor De ſon tort, and Plene adminiſtravit plead- 


cd, and the Plaintiff replies Aſſets, the Defendant 


cannot give in Evidence a Retainer, to ſatisfy a 
Debt due to himſelf, x Cro. 630. Ireland verius 
Coulter, $. C. 5 Co. go, &c. 

51, An Action of Debt was brought againſt an 


Executor, and Plene adminiſtravit pleaded, and - 
3 | ets 
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fets replied, at Ni prius at Guild-Hall, to prove 
Afſets the Day of the Writ purchaſed, it was given 
in Evidence, that the ſame Day a Sum of Money 
ſufficient to anſwer © the Debt was brought into 
the Prerogative Court at Canterbury, and there de- 
livered to the Executors as Money due to the Te- 
ſtator's Eſtate, and it was not denied by the Exe- 
cutors z but they gave in Evidence, that immedi- iff 
ately upon a Receipt of the Money in the Preroga=  #% 
tive Court, and by the Directions of that Court, ni 
they paid the Money away to a Creditor of the Te- | Þ: 
ſtator's; and yet this Sum was determined to be \ 
Aſets in the Hands of the Executors, although the "| 
Writ was purchaſed the ſame Day, and after the 
Payment of the Money ; yet perhaps the Defen- 
dants might have helped themſelves by Special 
Pleading. Dy. 228. Anonymus. 

52, In an Action of Debt againſt two Executors, 
and Plene adminiſtraverunt pleaded, an Inventory 
had been exhibited by one of them; and it was 
holden the other ſhall not be obliged by it; but 
the Plaintiff ought to prove that he hath actually 
adminiftred, and that Goods came to his Hands, 
and ſo give him a Charge, becauſe he was but 
Executor here of his own Wrong; and becauſe 
the Plaintiff could not prove this, he was non- 
luited, Clay 106. Ireland*s Caſe. | 

53. In Debt upon a Bond againſt an Executor, 
who pleaded Plene adminiſtravit, and gave in Evi- 
dence Bonds cancelled and taken in, and Acquit- 
tances for Money ; this Evidence was held not good 
without Proof of real Payments made, or new Se- 
curity given, Clayton 112. Scor's Cale. - 

54. Upon Plene adminiſtravit pleaded, the Exe- 
cutor cannot give in Evidence a Recovery had a- 
gunft him by another, but ought to plead the Re- 
covery, and fay further, that except of ſo much 

| 'Tcco- ; 
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recovered againſt him, that he hath fally adminl. 
ſtred; for although there 1s a Recovery, the Goods 
remain the Teſtator's, and to be adminiſtred. 20H, 
7.5. 2 Roll. Abr. 684. 9, &c. 

55. In Debt againſt an Adminiſtrator, and Plene 
adminiſtravit pleaded, it was ruled, that an Acquit- 
tance ſhewed in Evidence for 1007. paid to a Cre- 
ditor is good in Diſcharge of an Inventory ; and if 
the Debt was compounded for lefs than the Acquit- 
tance mentions, this ſhall come on the other Part 
to ſhew; and the rather it was held ſo here, be- 
cauſe this Acquittance was from an Officer of the 
King's for Cuſtom due ; and they do not uſe to take 
leſs than 1s due. Clayton 65. Baraclough's Caſe. 

' 56. In Debt againſt Executors, and Plene adni- 
niſtravit pleaded, the Defendant cannot give in E 
vidence a Bond ſatisfied, where the Executor and 
Teſtator were Obligors. Per Coventry Lord Keeper, 
233 Eliz. Perkins verlus Perkins. T. per pats 18, 
1 AMpd. 165. Rogers verſus Danvers, contra. 

57. Payment of a Debt upon a Simple Contrad, 
although 1t were a juſt Debt, yet it is Evidence df 
Fraud, 1 Keb. 808, Brown verſus Purchaſe. 

58. An Action of Debt was brought againſt Ex 
ecutors; they are at Iſſue upon Aſſets in their Hands; 
= it is good Evidence that they have fold Land by 
W-- the Will of the Teftator, and have the Money; and 
=_ ' + is a Recovery in Treſpaſs for Goods-taken in the 
Þ Lite of the Teſtaror. 3 H. 6. 2. 

. 59. An Action of Debt was brought againſt F.s. 
= Executcr of the Teſtator J. he imparls, and there- 
*_ fore he cannot plead to the Writ, that he is Ad 
Hf miniſtratof and not Executor, and therefore, by the 
* Dire&tion of the Courr, he pleaded Ne ung; Adm 
; {þ miſter as Executor, and gave in Evidence that he Þ 
Adminiſtrator, and not Executor. Oruod nll. 
2 Bro. 16. 71, 61, 9g Ed, 4. 4. 6 Dy. 305. pl. 61. 

60, Quart, 


60. 2uere, If Executors, after Ne unq; Executors 
pleaded, may give in Evidence that the Party is 
living? Fylde, Recorder of London, conceived they 
may z but the Court doubted. 1 Keb. 414. Anony- 


mus. 

61. In Debt againſt the Heir who pleads Riens 
per Diſcent ; Proof that the Father was ſeiſed, and 
that the Heir did enter -after his Death, is well 
enough ; for it ſhall be preſumed Fee-ſimple till the 
contrary be ſhewn. T. per pais 225, 


62, In Debt againſt an Heir, he pleads he hath 


nothing in Fee. by Deſcent, &c. and in Evidence it 
appeared he had Fee, but depending upon an E- 
ſtate-tail 3 and upon this there was Special Verdict ; 
ſee by me this Iflue is againſt the Defendant, for 
he ought to have pleaded this ſpecially ; and fo 
it was done in Traford's Caſe, Hill. 31 Eliz. and 
concluded, Unde debitum pred? ſolvere non potuit ; 
and ſee of the Rent or Service depending upon 
this Reverſion, and of what they ſhall be. C!. 49. 
Anonymus. | 

63. In Debt on Bond againſt an Heir; it he 
plead Riens per diſcent, and the Plaintiff reply Afſ- 
lets, he may give in Evidence, that the Defendant 
before the Writ purchaſed, aliened the Aſſets by 
Fraud and Covin, to defeat the Plaintiff of his 
Debt; and that the Alienation is therefore void by 
the Statute 13 £1iz. although he did not plead it, 
es it is on the General Iflue, 2 Roll. Abr. 684. 
I 2. 4, | 
64. Mrs. Tempeſt and her Husband were ſued 
upon a Bond made by the Wife, and Coverture tem- 
pore, Fc. was pleaded; and to prove that, Evi- 
dence was produced that ſhe was married, but the 
Witneſs knew not the Miniſter or Prieſt by whom, 


or if he were in Orders or not; and the Judge 


Ud dire&t that the Coverture ſhall be well proved 
F-2 when 
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212 The Law of Evidence, 


be dangerous in another Kind, v2. 'Treatba.; and 


_ quod ſuccidit viginti Quercus prout ipſe ſuperius alle 


\ 


when a Bond is to be avoided by i it; and fot the 
Suſpicion he was a Popiſh Prieſt, it deſerves no Fa- 
vour, and his Orders ſhall be ſhewed, and that will 


he faid he knew a Nobleman put ſore to it to a- 
void Baſtardy in the like Cafe: In this Caſe the 
Jury was put upon Trial; and in the End, if it 
could have been proved he was a Prieſt, though 
Popith, it was holden good Evidence to prove the 
Marriage ; but the Judge did heſitate in that, whe- 
ther Proof was made that he was a Prieſt? Clayt. br, 
Anonymus. 

65. In Debt on Obligation, Sir Francis Winning 
fon prayed Stay of Trial in Ifſue on infra etatem: 
Wylde, Juſtice, ſaid this muſt be pleaded, and the 
Party cannot be aided on Non &t fafium, but Feme 
Covert may ; which Rainsford agreed. 3 Keb. 228, 
Cole verſus Delawn. 

66. Per Cur: If a Man declares upon a Deed 
made by the Maſter and Fellows of a College ; if 
there were no Fellows at that Time, he muſt” plead 
Non eft faftum, and give the Special Matter in E- 
vidence, 11 Fd. 4. 4. 

67. In an Action of Debt upon a Bond cond 
tioned for the Performance of Covenants: Upon 
the Pleadings the Plaintiff aſſigned a Breach in cut- 
ting twenty Oaks; and the Defendant faid quod no 
fuccidit vigimti Duercus praediftas, nec earum aliquan 


modo & forma prout, &c. and the Plaintiff replied, 


gavit, & hoc petit quod inquiratur per Patriam, & 
pred* Def* fimiliter. The Jury found the Defendant 
cut ten, and the Plaintiff recovered, Dyer 215: 
pl. 67. Terril vertus Dune. 

68. Debt upon an Obligation of 4007. condi 
tioned for the Performance - of Covenants in ? 
Leaſe; the Detendant pleads Perſormance gene- 


rally 


- 


% 
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rally ; the Plaintiff ſhews, that the Leſſor by Deed - 


enrolled, within the ſix Months, bargained and ſold 
the Reverſion to F. S. and T. D. and there being a 
Covenant in the Leaſe, that the Leſſee at Michael- 
mas, (being the End of the Term) or after, upon 
Requelt, ſhould deliver the Poſſeſſion to the Leffor, 
his Heirs or Aſſigns ; he alledgeth for Breach, that 
7.8. and T. D. the next Day after Michaelmas came 
unto the Houſe, and required of the Defendant the 
Delivery of Poſſeſſion, and he had not delivered the 
Poſſeſſion : And Iflue being upon this Requeſt, the 
Jury found that the ſaid F. S. only came and re- 
quired the Poſſeſſion, and he dd not deliver it, &c. 
The finding of the Demand made by one, 1s not 
warranted by this Iſſue: Sed non allccatur , tor they 
Two having but one Tile, th2 Demand by one of 
them 1s the Demand by both ; wherefore it was 
a good Demand, and the Ifſue well found. 2 C7e. 
475. Tingen verios Payn. 

69. Tf Dares at D. is pleaded to an Aftion of 
Debt on Bond, on which Iflue 1s taken, the Plain- 
tiff ſhall not be admitted to give in Evidence that 
the Party was never at D. for Durejs 1s the Effect 
of the Iflue, and the Place 1s not traverſable. 2: Ro:. 
681. pl. 2. 

70. Award to pay Money in or at the Houie of 
F.S. the Plaintiff faith it was not paid at the Houſe, 
which, per Cui”, 1s well enough z and if it were 
paid in the Houſe, it may be given in Evidence 
on Iſſue, that it was paid at, &c. Judgment for the 
Plaintiff in Debt on Bond. 1 Ked. 753. Hit2her- 
bert verſus Hind, 

71, Debt on Bond to perform an Award, za 
quod the Award be delivered to the Parties; in 
Evidence, Delivery proved to the Wife, is ſufficient 
ior the Jury to preſume the Delivery to the Party 
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himſelf. Per Hale, Norf. Summer Afſizes, 166, 
Trice verſus Pratt. T. per Pais 188, 

72, At the ſame Afizes, per Moreton, Juſtice, 
Delivery to the Party's Son is good Evidence. Violet 
_ verſus Cook, T. per pais 188. 0 wm 

73. In an A for the more effectual Relief of 

Creditors in Cafes of Eſcapes, and for preventing 
Abuſes in Priſons and pretended privileged Places, 
there 1s this Clauſe : 
© And be it further enacted by the Authority a- 
* foreſaid, That from and after the ſaid firſt Day 
of May, no Retaking or freſh Purſuit ſhall be 
given in Evidence on the Trial of any Iſſue in any 
Action of Eſcape againſt the ſaid Marſhal or War- 
den, or their reſpe&ive Deputy or Deputies, or 
againſt any other Keeper or Keepers of any other 
Priſon or Priſons as aforeſaid, unleſs the ſame 
be ſpecially pleaded ; nor ſhall any ſpecial Plea be 
taken, received or allowed, unleſs Oath be firſt 
made in Writing by the Marſhal or Warden, 
their reſpe&tive Deputy or Deputies ; or by any 
other Keeper of any other Priſon or Priſons + 
toreſazd, againſt whom any ſuch Action ſhall be 
brought and filed in the proper Office of the 
reſpective Courts, "That the Priſoner, for whok 
Eſcape ſuch Action is brought, did, without his 
Conkene: Privity or Knowledge, make ſuch Eſcape; 
and if ſuch Affidavit ſhall at any Time afterwards 
appear to be falſe, and the Marſhal or Wardens, 
or other Keeper or Keepers of any other Priſon 
or Priſons, {ſhall be convifted thereof by due 
Courſe of Law, ſuch Marſhal or Warden, or ©0- 
ther Keeper or Keepers of any other Priſon or 
* Priſons, ſhall forfeit the Sum of 5007, 8&9 
I. 3. C. 26, ſeft. = 
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74. In Debt upon an Eſcape z if the Defendant 

plead nul Eſcape, he cannot give in Evidence no 

Arreſt. Bro. Ger. 1. pl. 89. 
75, Debt upon an Eſcape was brought againſt the 


Defendant, Guardian of the Mar/halſey, for ſuffering 
7. B. who was in Execution at the Plaintiff*s Suit to 


eſcape: The Defendant pleads that he did not ſuffer 


him to eſcape; and gave in Evidence that the faid 
7. B. brought an Attaint to reverſe the, Judgment, 
and upon his Prayer, the Court did bail him, that 
he might proſecute his Attaint cm effefiu : But 
this Bail was not entered upon Record. And it 


was held by Fray and the other Juſtices, that the 


Evidence was good. 1 Cre. 5, Yoſt verſus Gawdy, 
76. In an Action againſt a Gaoler for Eſcape of 

2 Priſoner in Execution, if the Ifſue 1s, that the 

Gaoler immediately after the Eſcape made freſh 


Suit z and on the Evidence it appears, that the. 


Prifoner eſcaped out of the Priſon by the Keeper's 
Negligence, and was abſent a Day and a Night be- 
fore the Gaoler knew it, he having divers other 
Prifoners under his Care; but as. ſoon as he did, 
he then immediately makes freſh Suit, and retakes 


the Priſoner ; it 1s ſufficient to prove the Effect of 


the Iſſue ; for convenient Purſuit is immediate freſh 
Mutt in Law. Trt#n, 10 Car. B. R. Rojulo 627, Re- 
folved by the Court on the Evidence .at a Trial ar 
Bar between into: and Sir Fob Lenthall the Mar- 
ihal ; and on the like Iflue it was refolved, Paſch. 
11 Car, B, R. between Elton and Sir Foba Lenthall. 
On the Evidence at a Trial at:Bar, in which 1t ap- 
peared that the Eſcape was at nine at Night, and 
that the Notice and freſh Suit on which he was ta- 
ken was at five a-Clock the next Morning. 2 Rol!. 
Abr, 641. 4. 
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27, Note ; In an Action againſt the Indorſor of 


' a Bill of Exchange, it is not neceſſary to prove the 


Drawer's Hand. 1 Salk. 127, 128. 
78, For though it be a forged Bill, yet the In. 
dorſor 1s bound to pay it. But the Plaintiff muſt 
rove that he demanded it of the Drawer, or of 
Firm on whom it was drawn, and that they refu. 
ſed Payment, or that he ſought after them, and 
could not find them: And this muſt be done in 
convenient Time after the Afignment, &c. Alb 
the Demand muſt be proved fubſequent to the 
Tndorſement. J1bid. See the Caſes T, emp. Holt Ch. ]. 

IIS, I 

Alf note z Neceſlity i is a ſtrong Reaſon for 
Admiſſion of Evidence, which otherwiſe 1s not ad- 


miſſable. Thid. 135. And ſee 14id. 291. where the 


Hand of a dead Witneſs to a Deed was proved, 
though a living ſubſcribing Witneſs (who denied his 
Hand) was preſent in Court; he appearing partil, 
But Evidence of a Hand-writing is not to be given 
by a Witneſs who never ſaw the Party write. Jorg 
293. And ſee 294. 

80. Where Goldſmiths Notes arc Evidence of the 
Receipt or Payment of Money. See bid. 120 & 


N 


: _— 


$1. Where it is proper to give in Evidence the 
uſual Courſe of Dealing. 13:4. 300. 


82. In Debt for Rent, on Levied by Diſtreſs, & 


pleaded, a Releaſe or Payment is good Evidence. 
Jbid. 299. 


83. So in Debt for Rent, on Nil debet pleaded, the 
Statute of Limitations may be given in Eyidnce. 
ibid. 293. and fee 294. 


CHAR 
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-CRHAPF..X 
Of Emidence in Acaions of Treſpaſs. 


1. IN Treſpaſs Evidence of the Value of the Dama- 

I ges muſt be given, See Caſes Temp. Holt C.J. 
296, And note; in Trover a Property, Demand 
and Refuſal are to be proved. Jbid. 296. And 
in Caſe in Nature of a Writ of Conſpiracy, Expreſs 
Malice ought to be proved in the Defendant. 
Ibid. 150. But note; In that Caſe Circumſtances 
were given in Evidence to ſhew a Chain of Ma- 
lice, 1:4. 151. 

2, In Treſpaſs for breaking his Cloſe, Not guilty 
was pleaded; and on the Trial the Defendant gave 
in Evidence, that it was in a Highway ; and per 
Cui?, this is a ſpecial Juſtification, and ought not 
to be given in Evidence on the general Ifſue. And 
Holt Ch. ]. faid, in Caſe for difturbing the Plaintiff 
in his Common, on Net guilty pleaded, he had 
known the Defendant permitted to give in Evi- 
dence, that he had a Right to Common there ; 
but he never thought it Right, nor ever allowed it. 
Watſon verſus Sparkes, 1 Salk, 287. 2 

3. If the Treſpaſs were on the 4th of May, and 
the Plaintiff alledgeth the fame to be done the 
fifth of May, or the firſt of May, when no Treſpaſs 
was done; yet if upon the Evidence it falleth our, 
that the Treſpaſs was done before the Action brought, 
It ſufficeth : And this is warranted by ZL7:cleton, Set. 
4385, Co. Lit. 283. 

4. In Treſpaſs tor breaking his Cloſe, with a 
Continuando, it was moved by Coke, that the Plain- 
uf needed not to ſhew a Regreſs to have Dama- 


SCS 
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ges for the Continuance of the firſt Entry, ſcilice, 
for the mean Profits, and that appears by common 
Experience at this Day. Gawdy, Juſtice: Whath. 
ever-the Experience be, I well know that our Books 
are contrary, and that without an Entry he ſhall 
not have Damiages for the Continuance, if not in 
Caſe where the Term. or Eſtate of the Plaintiff in 
the Land be determined ; and to ſuch Opinion of 
Gawdy, the whole Court did incline ; but they did 
not-refolve the Point, becauſe a Regreſs was proved, 
See 20 . 6. 15. 38 H. 6.27. 1 Leon. 302. Ray- 
lin's Cale. 6: - 

5. In Treſpaſs with a Continuando, it was holden 
-upon the Evidence, it is not needful to prove a Re- 
entry, in Caſe the Action 1s brought againſt the firſt 
_ Treſpaſfor, as it ought to be done where it is againſt a 
Stranger, as Feoftee, Cc. of the firſt Treſpaiſor, 
Clay. 5. Sir Henry Anderſon's Caſe. — 
6. A Treſpaſs was laid the firſt of May, with a Con- 
tinuando, &c. and the Plaintiff could not prove the 
firſt Treſpaſs, tho? the Divers vicibus after, he could 

rove; and for this Cauſe he was nonſuited ; the 
firſt Treſpaſs is the Main. Clay:. 141. Walker verlw 
Darv/on. | TE 
7. In Freſpaſs with Continuando to recover mean 
Profits, an Entry and Poſſeſſion of the Land before 
the Treſpaſs muit be proved, and alſo another En-' 
try after the Treſpaſs. T. per Pais 199. MY 

8. For making a Treſpaſs Continuando there ought | 
to be a Re-entry of the Plaintiff; and for the not 
proving thereof, the Plaintiff ſhall have Damages 
only for the firſt Entry. T. per Pais 234. 

9. In Treſpaſs quare Herbam &? B/ada cepit , af- 
ter Verdict, Exception was taken in Arreſt ol 
Judgment, that no particular Species was expreſſed, 
and fo in a new Action for the fame "Thing ths. 


would be no Plea in Bar by Averment, which thc 
Court 
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Court agreed ; yet the Species muſt be given in E- 
vidence ; ſed adjornatur. 2 Keb. 42, Maſcue verſus 
Shepherd. Sg OY 

10, It was holden, that where a Man would re- 
cover the mean Profits in an Action of Treſpaſs, 
he muſt prove Entry into every Parcel, and not 
into one Part in Name of all. Clayton 35. GladePs 
© | | Os 

11, Per Cur. After a Recovery in Fjetment, if 
an ACtion of Treſpaſs be brought for the mean Pro- 
fits before the Leaſe ; nothing ſhall be given in E- 
vidence but the Value of the Profits, and not the 
Title, for otherwiſe long Trials would be infinite 3 
and if betwixt the ſame Parties, or Under- Tenants, 
the Record is an Eſtoppel; bur 24yere (fays the 
Reporter) if the Defendant be one who hath a Ti- 
tle, whether he may. not give that in Evidence? 
2 Sid. 239. Collingwood and Ramſey verſus ſeveral 
Defendants. S$. C. 1 Keb. 850. 1 Keb. 731. Sadler 
verſus Taylor. 

12. Per Cur, If the Wife or Servants, without 
the Husband's or Maſter*s Notice, put his Cattle 
into another's Ground, and an Action of Trefpals is 
brought for the ſame againſt the Owner of the Cat- 
tle; if he pleads Not guilty, the Special Matter 
may not be given in Evidence, becauſe it 1s contra- 
dictory to the Iſſue. Ke. 3.64. 2 Rol. Abr. 682. 4. 
contra, | | | 

13. In Treſpaſs de Clauſo frafio, the Defendant 
Pleaded, that the Plaintiff, with Intent to have an 
Action againſt him, ordered one of his own Ser- 
vants to put the Defendant's Cattle into the Plaintiffs 
Ground, and that he the Servant accordingly did put 
them in, and that the. Defendant, as ſoon as he had 
Notice of it, went and ferched them out ; it was 
objected to this Plea, that it amounted but to the 
General Tflue ; but the, Court was of - Opinion 

| the 
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the Defendant might plead it, becauſe he thereby ac. 
knowledged that his Cattle committed , the Treſpaſ 
21:11: 6:'39. | | 
14. In Treſpaſs for breaking his Cloſe at C. the De. 
fendant juſtified at K. ab/q; hoc, that he was guilty 
at C, and the Court allowed the Plea, and would no: 
compel the Defendant to plead Not guilty, but « 
 bliged the Plaintiff to reply, that the Defendant wy 
ouilty at C. Bro. Gen. I]. 26. Dyer 19. pl. 109, Dra- 
per verſus Gapper. 
15. If my Cattle eſcape into the Soil of another, 
through the Fault of the Fences, which he ought 
to repair, I cannot plead Not guilty, and give thi 
in Evidence, becauſe fuch Evidence acknowledge 
_ the Treſpaſs, and juſtifies it. 19 . 8. 6. Co. Li 
282. 
16, In an Action of Treſpaſs quare Domum & 
Clauſum fregit, & bona aſportavit, the Detendant in 
Truth committed the Treſpaſs by Virtue of th: 
_ Commiſſion of Bankruptcy ; and 1t was faid by the 
Court, that becauſe the Plaintiff declared for an En- 
try into his Houſe, the Defendant cannot plead 
Not guilty, and give the Special Matter in F.,yidence, 
but muſt plead the Commiſſion of Bankruptcy, and 
all the Special Matter ; but if it had been for the 
taking of Goods only, he might have pleaded Not 
guilty. Quzre rationem, Lit. 356. Anonymus. 

17. In Treſpaſs for pulling down the Plaintiff's 
Houſe, the Defendant cannot plead there was no 
Honſe,- but ſhall plead Not guilty, and give that in 
Evidence. Bro. Title Gen. 1}. pl. 59. FOG 

18. In an Action of Treſpaſs againſt two, one 
juſtifies as his own Land, and the other pleads, that 
he aſſiſted him to put his Cattle upon his own Ground. 
Per Cur, This is no Treſpaſs to the Plaintiff, there- 
tore he ſhall plead Not guilty, and give this Mat 

ter in Evidence. Bro. Gen. 1/. pl. 60. 
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' 19. In an Adtion of Treſpaſs, and Not guilty 
pleaded, the Defendant may give a Leaſe for . 
Years in Evidence; but not a Leaſe at Will, be- 
cauſe this is determinable at Will. Bro. Gen. 1ſue, 
[. 82. | 

4 20. In Treſpaſs, it is no Plea to ſay he entered 
by the Command of the Owner of the Land ; bur 
the Defendant ſhall plead Not guilty, and give this 
Matter in Evidence. Bro. Gen. I1ſ]. pl. 53. 

21. In an Action of Treſpaſs, the Defendant 
pleaded Not guilty ; and if he might give in Evi- 
dence, that at the Time of the Treſpaſs the Free- 
hold was to ſuch a one, and he as his Servant, and 
by his Commandment, entered, was the Queſtion ; 
and it was faid by Coke, that the ſame might be fo 
well enough ; and ſo it was adjudged in Treviltan's 
Caſe ; for if he by whoſe Commandment he entered 
hath Right at the ſame Inſtant that the Defendant 
entered, the Right is in the other, by Reaſon 
whereof he is Not guilty, as to the Defendant ; and 
Judgment was given accordingly. 1 Leon. 3or. 
Dierfly and Nevis Caſe, Kel. 61. b. 

22, In Treſpaſs for entering into the Plainrift's 
Cloſe, and taking away Corn ; the Defendants juſti- 
| fied as Servant to the Parſon, and that the Corn 
was Tithes ſevered from the nine Parts; to which the 
Plaintiff demurred ſpecially, becauſe this amounted 
to the General Iſſue of Not guilty ; but per Cur, 
This is a good Plea; for as to the Breaking of 
the Cloſe, ſuch Matter cannot be given in Evidence: 
And Twiſden ſaid, Juſtice Crawley would not ſuffer 
him to give fuch Matter in Evidence on Not guil- 
ty pleaded, in Treſpaſs for taking Corn only ; bur 
per Cui”, if the Treſpaſs had been only taking the 
Corn, this had been but the General Iflue, and 
therefore the Demurrer good ; as in Treſpaſs for a - 
Horſe, it is no Juſtification to ſay the Horſe is es 
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| his Horſe, and that he as Servant took him ; for 


the Property be not in the Plaintiff, the Defendant 
may as well in Treſpaſs as Trover be found Nat 
guilty ; but for the firit Exception, adjornatur : At 
another Day, Kelynge Ch. J. faid, it was as wel 
pleaded as could be, the Juſtification going to both ; 

t if the Action were only for the Tithe, this 
would be but the General Iflue; which the Court 
agreed, Judgment pro Def*. 2 Kt. 44. & 11, 
Minors verſus Hunſon. 

23. On Motion of Thompſon, in an Action of 


| Treſpaſs, for Bricks broken in a Wall, that the De- 


fendant might have Liberty to plead ſpecially, that 
this was the. Freehold of the Lord of Derby, and 
that he as Servant broke, &c. It was faid by Hal 
Ch. J. and Tw:/den, this is ſufficient Evidence on 
Not guilty, and need not be pleaded no more by 
the Servant of a Stranger than by the Servant of 
the Owner of the Wall. g Keb. 286. Bolton verkus 
Thompſon. 34 H. 6. 43. | ; 

24. In an Action of Treſpaſs, the Defendant 
pleaded it was his own Freehold; and the Plaintiff 
replied, that he enfeoffed the Defendant, on Cond: 
tion to be void on the Payment of 20/7. in St. Paul 
Church at A£chae/mas following, which he paid ac- 
cordingly at that Day and Place. The Plaintiff re- 
Joins, that he had not paid him at the Day and 
Place appointed for the Payment z and at the Trial 
the Plaintiff ſhe ved in Evidence, that the Money 
was paid to the Defendant a Month before the Day, 
and produced an Acquittance for the ſame; and 
the Defendant demurred to the Evidence, and Dyer, 
Brown and Welh ſaid, the Evidence will not main- 
tain the Iſſue ; for though the Party may pay the 
Money at another Day and Place, if the other will 
receive it, yet is not the other bound to take !t 


at another Day and Place; and he being ſo limite 
2 as 
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as to Time and Place, he muſt either Pay it accord- 
ingly, or plead the Payment before the Day ſpeci- 
ally ; for if he pleads Payment at the Day, and 
proves by the Evidence that he paid it before the 
Day, it 1s not good, becauſe no Duty till the Day, 
and on that Pleading the Day and Place are Part 
of the Iſſue; and yet it ſeems on a Replication of 
Aﬀets at B. Aﬀets at another Place may be given 
in Evidence ; for Aſets in one Place ate Aſﬀets in 
every Place ; and ſo on N7 debet, Payment before 
the Day may be given in Evidence, for the Debt is 
then diſcharged ; and therefore the Party is quit for 
ever, and no Duty remains on the Day ; but where 
it concerns an Aft to be done it 1s otherwiſe; for 
an A&t at one Day 1s not an Act at another ; and 
if Executors plead Payment at the Day by them- 
ſelves; 1t 1s not good Evidence to prove Payment 
before the Day by the Teſtator, for that does not 
prove the Iflue, and yet there is no Duty remain- 
ing at the Day; yet it ought to be ſpecially plead- 
ed. Mo. 47. Anonymus, S. C. Dal. 48. Sed quere 
as to the Authority of this Caſe; for it 1s reported 
in Dy. 222. pl. 22, And all that Dyer fays 1s, that 
the Jury were not obliged, under Pain"of Attaint, 
to find on fuch Evidence that the Money was paid 
at the Day. | 

25. In an Action of Treſpaſs, the Defendant 
pleaded Son frank Tenement, on which the Parties 
were at Ifſue; and the Jury found the Defendant 
took B. to Wife, who was ſeiſed in Fee of the 
Place in Queſtion ; by Virtue of which, he was 
feifed in the Right of his Wife, and not other- 
wiſe; and by the Opinion of three Judges againſt 
one, the Plaintiff recovered. 2 And. 48. Anony- 
mus, 

' 26, In Treſpaſs brought by Roſſe, for breaking 
his Cloſe, and beating of his Servant, and carrying 


away 
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away of his Goods: Upon Not guilty pleaded, the 
Jury found this Special Matter z /cilicet, "That Sj 


' Thomas Bromley, Chancellor of England, was ſeifed 
of the Land, where, &:. and leafſed' the fame t 
the Plaintiff and one A, which A. aſſigned his Moje- 
ty to Cavendiſh, by whoſe 7 ay 90 the De. 
tendant entered. It was moved that that Tenancy 
in Common betwixt the Plaintiff and -him in whok 
Right the Defendant juſtified, could not be- give 
in Evidence ; and fo it could not be found by Ver. 
dict; but it ought to have been pleaded at the 
Beginning. But the whole Court was clear of ano. 
. ther Opinion; and that the ſame might be give 
in Evidence well enough, Roſe's Caſe, 3 Leon. 8; 
& 94. 
| 27. Note, That upon an Evidence given to 1 
Jury in a. Caſe between Berry and New College in 
Oxford, it was ruled by Walmſley, Warburton and 
Foſter, Jaſtices, in an Action of Treſpaſs ; if 1t ap- 
_ pear upon the Evidence, that the Plaintiff hath 
nothing 1 in the Land, but in Common with a Stran- 
ger ;' yet the Jury ought to find with the Plaintift; 
and if the Defendant will have Advantage of the 
Tenancy in Common in the Plaintiff, he ought to 
have pleaded it: Nichols, Serjeant, was very earnelt 
to the contrary, and took a Difference, where the 
Plaintiff and Defendant are Tenants in Common 
with a Stranger ; but he was over-ruled. The Ac: 
tion was an Action of Treſpaſs, Quare clauſum fre- 
git, &c. Cook and Dane! were ablent. Godb. 172. 
Berry's Cale. 

28, Joint-tenancy cannot be given in Evidence, 
but muſt, be pleaded in Abatement. Fones verlus 
Randal. Hill. 1652. C, B. T. per pais 207. 

29. In Trelpals quare clauſum fregit, it is a Plea 
in Abatement to ſay the Plainuft is Tenant in Com- 
mon with another ; but cannot be given in ad 

$:—-; cence 
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dence upon Not guilty, as it may where one Te- 
nant in Common brings Treſpaſs againſt the other, 
it Vent. 214. Anonymus, 
30. In Treſpaſs again two, for taking a Pail of 
Water out of the Defendant's Well ; the Defendant 
pleaded in Abatement, that the other Defendant and 
Plaintiff where Tenants in Common of the Well 3. 
Plaintiff replies, that he was ſole ſeiſed ; ab/q; hoc, 
that he was Tenant in Common with any, and concludes 
to the Country. Holt; In Treſpaſs it is no Plea 
in Abatement for the Defendant to fay, he was Te- 
nant in Common with the Plaintiff, becauſe he may 
give it in Evidence on Not guy 3 but here the 
| Defendant, who was a Stranger,. pleads Tenancy in 
Common in the Plaintiff with the other Deten- 
dantz and that he may well do. Forreſly 104. 
Haywood verſus Davis. 

31. In Treſpaſs againſt one for gleaning on his 
Ground. Per Hale, Norf. Summer Aflize, 1668. 
The Law gives Licence to the Poor to glean, Ec. 
by the genera] Cuſtom of England, but the Licence 
muſt be- pleaded ſpecially, and cannot be given in 
Evidence on 101 culp*. T. per pais 202, 

32. In Treſpaſs, Tender of two Shillings Six- 
pence in Amends was pleaded, and averred that the 
kd Sum was ſufficient ; and Iflue was taken upon 
the Sufficiency of the Amends: In this Caſe, the 
Defendant began the Evidence to prove the Amends 
ſufficient, and was directed to 'ſhew the Treſpaſs, 
what it was, and prove the Tender, &c. and the 
Plaintiff in this Caſe was not permitted to ſhew 
or prove more Treſpaſſes than one, of which he 
hath declared, and that the Plaintiff ſers forth ſhall 
be the Treſpaſs, and not that the Defendant ſets 
forth, if they vary ; then the Plaintiff did prove 
It was to the Value of five Shillings ; and the De- 
fendant would have left it to the Jury, whether the 

| | . Treſpaſs 
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 Afﬀignment, to deſcribe the Place more certinlf 
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*Freſpaſs of two Beaſts in April, in Graſs-Ground, 
could be of that Value ? But the Judge would not 
permit it ſo for the Jury to judge, as if no Prof: 
was, when the Witneſs had expreſly proved it to 
the "Value of five Shillings, when the Defendant had 
failed to make Proof what the Treſpaſs was, fo to 
apply his Amends tendered to that Treſpaſs in which 
he failed before. Clay. 70. Richardſon's Caſe. 

33. It was agreed by the whole Court and the 
King's Attorney General, that in an Action of Trel- 
paſs for breaking his Cloſe, if the Defendant pleads 
that the Place where the Treſpaſs is ſuppoſed to be 
committed, 1s ſix Acres of Land in D. which ar 
his Freehold, . and the Plaintiff reply the fix Acre 
in Queſtion are his Freehold, and not the Deten- 
dant's ; if the Defendant hath ſix Acres in D. and 
_ the Plaintiff ſix others, the Defendant cannot ge 
in Evidence that he committed a Treſpaſs in hs 
own Soil z but by his Plea it ſhall be conſtrued 
that he meant the Plaintiff*s fix Acres, and nt 
his own ; becauſe until he gives the Place, in wh 
the Treſpaſs 1s ſuppoſed to be committed, a Nam, 
the- Plaintiff need not make any new Aſſignment, 
foraſmuch as he-has not varied from the Meaning 
of the Plaintiff, if he does not give the ſix Ace 
a Name; as by faying the fix Acres in D. called 
Greenmead. Dy. 2.3. pl. 147. Anonymus. 

34. It was doubted on the Evidence, whetht, 
if the Plaintiff in an Action of Treſpaſs make 4 
new Aſſignment, and gives the Place a particull 
Name, and afligns Buttals to the Eaſt, Weſt, Now 
and South, and names the Buttals alſo, whether it 
ought to prove the Abuttals true, as well as tif 
Name of the Place. , Some were of Opinion thil 
he ought, becauſe every Word that is in the 1 


to the Jury, before the Words /ci alia Ls i 
| arth 
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Barra; are effeftual, and the Abuttals are Patcel of 
the Aſſignment z ſed Quere., Dyer 161, pl. 46, 
Sanders verſus Burrough, + $7 

25. In Treſpaſs for entering his Cloſe in Cal- 
wering, In quodam loco vocato Calverhield, abuttan* 2 
parte Auſtrali ſuper molendinum in Tenura F. $. If 
the Defendant plead Not guilty, on the Trial of 
this Iſſue the Plaintiff muſt prove his Abuttals. I, 

37 Eliz. B. R. Noel verſus Sands. Agreed by the 
Court and Counſel; and in this Caſe he muſt 
proye all his Abuttals, for it is not ſufficient to 
prove the Mill is to the South 3 but he muſt go 
further, and prove it was once in the Tenure of 
F.S. and for not doing it the Plaintiff was nonfuit. 
Hill. 37 Eliz. B. R. Noel verſus Sands. 2 Roll. 
Abr. 674. pl. 1 & 2. 8. C. Goldſ. 124. | 

36. In Treſpaſs for entering his Cloſe in Calve- 
ring, In quodam loco vocato Calverfield, abuttan* a 
parte Auſtrali ſuper Molendinum, &c. Tt is ſufficient 
Proof - of that Abuttal that the Mill lies South- 
wards; although there 1s a Highway between the 
Mill and the Land. Hill. 37 Eliz, B. R. Mere 
—_ Sands; Per Gur. Adjudged;, 2 Roll. 678, 

Ml. 1, : 

37. If Abuttals ate aſſigned to be towards the 
Lat, though on the Evidence it appears they are 
Northwards ; if they have a Point to the Eaſt, it 
s lufficient. Paſ. 7 Fac. Mildmay verſus Dean. Per 
w.. 2 Rol. Abr. 678. pl.2. © 

- 38. In an Action of Treſpaſs, the Defendant juſti= 
ed, by Reaſon that he and all thoſe whoſe Eſt ite 
e had, had Common in the Place for ſo many 
deaſts, beyond the Memory of Man ; and the Par- 
es were at Iſſue on-the Preſcription; and the Plain= 
lid gave in Evidence, that he had Common of V1- 
mage appendant to his Houſe ; and it was re-- 
ved, that the Evidence did not maintain the If 
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| ſue + for although both begin by Preſcription, yet 


Common of Vicinage does not begin by a bare 
Preſcription, but a Preſcription on Conſideration 
that the other ſhall have Common in like Manner 
in his Soil. 13 H. 7. 13. bs | 
39. Treſpaſs de Clauſo frafo. The Defendant 

preſcribes to have Common. And Iflue thereupon, | 


"The Jury found, that the Defendant had Common 


there by Preſcription, prov?, Ec. paying for it every 
Year a Penny to the Plaintiff, And all the Court 
reſolved, that the Verdi& was found for the Plain- 
tiff, and againſt him who pleaded the Preſcription; 
for the Preſcription 1s entire, and the Payment of a 
Penny annually is Parcel of the Preſcription ; and 
1t ſhall be intended to be as ancient as the Com- 
mon ; and that they began at one Time. 1 Cm, 
546 & 563. Lovelace verius Reignolds, S, ( 
2 nd. 67. S$.:G.- Ne. 59. 
40. In a Treſpaſs by the Plaintiff, as Commoner 
of Sir Robert Henly in Newland in Wooton-Glani, 
for Common appurtenant. The Defendant juſtifis 
under Sir J/. C. to incloſe as Lord of the Sal, 
alledging this to be only - Common of Vicinagy, 
_ was agreed might be incloſed ; the Evidence 
for the Plaintiff was, by foddering and driving into 
the Place in Queſtion (by Sir Winſton Church 
encloſed) : The Defendant's was by Entry at a &: 
rain Place, and foddering in the other by Leave; 
and by the Incloſure. of Part of Blackmore Heath 
which was the grand Common, that incloſed dl 
the reſt; which Incloſure of Part, though but d 
one Acre, made the Preſcription fail for the Whol 
being not cxcepted; and thereupon the Plaintif 
was nonſuited. g Keb. 24, HrTvding verſus Bros. 
41. Thomas Kemp brought Treſpaſs for Breakily 
of his Cloſe, againſt Carter ; and upon pleadinþ 
they were at Ine , it the Lord of the Manor w_ 
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faid granted the ſaid Lands per copiam Rotulorum 
aria maneris pred? ſecundum conſuetudinem manerit 
pred? And it was given in Evidence, that within 
the faid Manor were divers cuſtomary Lands, and 
that the Lord now of late at his Court of the 
faid Manor granted the Land, &'c. per Copiam Ro- 
tulorum Curiz, where it was never granted by Copy be- 
fore: It was now holden by the whole Court, that 
the Jury was bound to find Dominus non conceſſit ; 
for notwithſtanding that de fafio Dominus conceſſit 
per Copiam Rotulorum Cur, yet non conceſſit ſecundum 
conſuetudinem manerii pred? ; for the ſaid Land was 
not cuſtomary, nor was 1t demiſable, for the Cuſtom 
had not taken hold of it. In the fame Caſe it 
was alſo ſhewed, that within the ſaid Manor ſome 
cuſtomary Lands are demiſable for Life only, and . 
ſome in Fee; and it was faid by the Lord Ander- 
ſon, that he who will give in Evidence theſe ſeveral 
Cuſtoms, t to ſhew the ſeveral Limits, in 
wich the ſeveral Cuſtoms are ſeverally running, 
as that the Manor extends into two Towns, and 
that the Lands in one of the ſaid Towns are 
grantable for Lives only, and the Lands in the 
other in Fee z and he ought not to ſhew the ſe- 
veral Cuſtoms promiſcu? valere through the whole 
Manor, 1 Leon. 55. Kemp verſus Carter. 

42. In an Action of Treſpaſs for taking away 
Timber, the Defendant pleaded a Cuſtom within 
the Manor, to have the ſame as Eſtovers, to be 
burned 2 Terris & Tenementis; and Iffue being ta- 
ken on the Cuſtom, the Defendant gave Evidence 
only of a Cuſtom, as to the Meſſuage ; and it was 
aqudged that this Evidence did not maintain the 
Iſſue, Godb. 234. The Biſhop of Chicheſter and 
Srodwick's Caſe. | 

43. On a Trial at Bar concerning the Riyer of 
I/allfleet, the Queſtion was, Whether ——— had 
Q3 nw. 
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not the Right of Fiſhing there, excluſive of all 9: 
thers? Hale: In cafe of a private River, the Lord's 
having the Soil is a good Evidence to prove that 
he hath the Right of Fiſhing z and it puts the 
Proof upon "Nai that claim /iberam piſcariam, 
But i in caſe of .a River that flows and reflows, and 
is an Arm of the Sea, there prima facie it 1s com- 
mon to all; and if any will appropriate a Privi- 
lege to himſelf, the Proof lieth on his Side, 1 Mod, 
IO. Anonymus. 
44. In Evidence to a Jury at Bar in Treſpaſs for 
a ſeveral Fiſhing: Upon Not guilty pleaded, if the 
Plaintiff chi x a Title as high 'as the Abbeys, he 
need not ſhew any Patent or Derivation from the 
Crown, but the conſtant Enjoyment” is ſufficient, 
unleſs one be ſued by the Crown, which Toi/der 
ſaid, he knew to have been ruled in a former Caſe, 
' wherein he was Counſel. A ſeveral Piſcary uſq; al 
filum Aquze cannot be counted on. But by Jynd: 
bam, Such Evidence may be given of ſuch a Pi 
cary by Meets and Bounds. 1 Keb. 290. SirC. 
Gife va Adams and others. 
45. In Treſpaſs of Breaking his Cloſe 3 upon Net 
guy pleaded, he cannot give in Evidence that the 
caſts came through the Plaintiff*s Hedge, which 
he ought to keep 3 nor upon the General Iſſue ju- 
ſtify, by Reaſon of a Rent-Charge, Common, 0 
the like. Co. Lit. 283. 
46. In an Action of Treſpaſs for ſeveral Thing 
againſt the two Defendants, and declares to his Dx 
mage, £c.” The Attorney for the Defendants plead- 
ed Non ſum znformatus, and Judgment thereupon wa 
given ſeverally for the Plaintiff, and Writs to en- 
quire of Damages iſſued out, and were returned. 
It was now moved that the Writs ſhould not be 
filed, becauſe the Plaintiff at the Time of the En 
 qQuiry did not prove they were his Goods, but 
proved 
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proved only the Value of them; and a Difference 
was taken at the Bar between an Action” confeſſed, 
and a Non ſum informatus. For the Property of the 
Goods 1s alſo confeſſed in the firſt Caſe to be in the 
Plaintiff; but it is not fo in' the other; for there 
Judgment paſſeth without the Defendant's Privity, 
and only for want of Pleading; as in the Caſe 
of a Nil dicit, But the Court held that both Caſes 
were alike, and that the Plaintiff is not bound to 
prove his Property in either of them, becauſe the 
Writ commands that the Value only ſhall be en- 
quired of ; and if the Plaintiff ſhould be bound to 
prove his Property, and fail thereof, 1t would be in 
Deſtruction to the firſt Judgment, which cannot 

23 but it 1s otherwiſe where Not guilty is pleaded, 
tor then the Treſpaſs 1s denied, which muſt . be 
proved and tried by the Jury; and there in that 
Cale both the Value and Property do come in 
Queſtion. 2 Cro. 220. Goodwin verſus Welſh and 
Over, $. GC. Tetv. 151. $S. GC. Brown 214. 

47. In an Afton of Treſpaſs againſt ſeveral for 


the Taking the Plaintiff*'s Beaſts, and detaining 


them until a Fine of 107. was paid; the Taking 
was apud Harewell, Samwell pleaded Non cul}? , 
the other. Defendants juſtified, becauſe Farewell 1s 
within the Hundred of Herewe!l, and the Sherift's 
Turn of the ſaid Hundred; and that at ſuch a 
Leet within the ſaid Hundred it was preſented, that 
the Plaintiff ought to repair ſuch a Highway, and 
had not repaired it, wherefore the Pain of 1o /, 


was aſſeſſed upon him to repair 1t before fuch a 


Day; and it not being repaired, it was preſented 
at the fame Day ; and thereupon the ſaid Pain e- 
[treated, and ſo juſtifies. The Plaintiff replied, 


that the Biſhop of Y/intom was ſeiled in Fee of the 
Manor of Harewe!!, and he and his Predecefſors 
have had a Leet of all the Inhabitants there, and 
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traverſeth that it was not the Leet of the Hundred, 
and they were thereupon at Ifſue, and found for thi 
Plaintiff for both Iflues by a Jury at the Bar, And 
upon the Evidence, the. Defendant would have 
proved it to have beep inquirable in the Hundred, 
becauſe the Jury of the private Leet did not inquire 
and redreſs it ; for it was faid, that although there 
be private Leets, yet as to this Purpoſe, they are 
within oy Leet of the Hundred, to inquire of 
Things by them omitted ta be inquired, being 
public N Nuſances. To which the Court agreed: 

ut here, as the Iflue is joined, the Queſtion is, 
Whether it be within the Hundred Leet generally, 
or not, for ſuch a particular Purpoſe ? But this 

ought to have been particularly pleaded, and ſhewn 
to the Court; and fo they delivered it as Law to 
the Jury: Whercupon the Jury found for the Plain- 
tiff. 2 Cro. 551. Loader verſus Thomas Samwell and 
three others. 

48. Pawolet brought an Aon of Treſpaſs anal 
one Lawrence, Parton of the Church of Dee, for the 
Taking of certain Carts loaded with Corn, which 
he claimed as a Portion of Tithes in the Right of 
his Wife; and fv ppoſed the Treſpaſs to be done | 

on the 27th of Auguſt 29 Eliz. and upon Not 
guilty it was given in Eyidence on the Defendant's 
Part, that the Plaintiff delivered to him a Licence 
to be married, bearing date the 28th of Ay Fall 
29 Eliz. and that he married the Plaintiff and ys 
ſaid Wife the ſame Day, ſo as the T reſpaſs was before 
his Title to the Tithes: And jt was held by the 
whole Court, that the Matter did abate his Bill : But it 
was holden, that if the Treſpaſs had been aſſigned 
to be commitred one Day after that, it had heen 
good ; but now it is apparent to the Court, that 
at the Time of the Treſpaſs aſſigned by himfelh, 
the Plaintiff had not Title, and therefore the Aion 

cannot 
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cannot be maintained ' upon that Evidence ; for 
which Cauſe the Plaintiff was nonſuit. 1 Leon, 


104. Pawlet verſus Lawrence. 


49. Plowden the Son brought an Action againſt 
Plowden the Father, for Taking the Plaintiff's Wife 
cum bonts viri, And the Caſe was, That he did re- 
jet and eje&t his Wite, without giving of her Alj- 


'mony; for which ſhe had Sentence in the High 


Commiſſion Court ; and the Defendant took thoſe 
Goods for the Alimony of the Wife ; and Juſtice 
Berkley aid, that the Defendant might plead Not 
guilty. March 11. Plowgen verſus Plowaen. 

Note; A Wife's Declaration in her Labour, 15 no 
Evidence in an Action of Treſpaſs for Gung her 
with Child, See Caſes Temp. Holt C.J. 2 

Where the Oath of the Defendant's Vic A 
at a VEE Trial was read as Evidence. bd. 

. In Treſpaſs for taking Goods, if the Coo 
are really reſtored to the Plaintiff, and yet he pro- 
ceeds 1n his Action, upon Not gui] ty pleaded, the 
Defendant may give this in Evidence in Mitigation 


_ of Damages. 2 Bro. Gen, Iſſue 11 & 15 


k 


&t. In an Action of Treſpaſs tor "Taking of 
Hawks, the Defendant pleaded Not guilty, and gave 
in Evidence, that the Plaintiff leaſed a Wood to 
him for twenty Years, and that during the Term 
the Hawks bred in the Wood; and it was held good 
Evidence. 2 Bro. Gen. If. 4 

52. In an Action of Trafoak for beating FO. 
the Plaintiff®s Servant; the Defendant may plead 
that F. $. is not his Servant, or may give it in E- 
vidence. 5 H. 7. 3 

53. In an Aion of Treipals for beating his Ser- 
vant, per quod Serviiinm amifit, the Defendant may 
plead Not guilty, and give in Evidence a Juſtifica- 
yon of the Battery, from which no Loſs of Service 

enſued 
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234 The Law of Evidence. 

enſued ; as a Thruſting away. 2 Ro). Abr., 68, 
| E [. 5 . | | 0 | | 
: 54. In an Action of Treſpaſs for Taking of 
Goods, the Defendant would have pleaded, that the 
Goods, were the Goods of 7. N. who gave them 
to him; by Virtue of which he took them ; aj; 
hoc, that. he took any Goods of the Plaintiff ; but 
the Court ordered that the General Iſſue ſhould he 
entered, and this Matter given in Evidence. 2 Br, 
 We-1.-14. 

55. Note; It was reſolved by all the Judges, that 
if my Dog chaſes the Sheep of a Stranger, or kill 
one without my Incitement, I may give this Mat- 
ter in Evidence on Not guilty. Dy. 29, Azonynus, 
Pf, 125. 

56. Not guilty is a good Iflue, if the Defendant 
committed no Battery at all; but regularly by the 
Common Law, if the Defendant have Cauſe of ]u- 
ſtification or Excuſe, then can he not plead Not guilty; 
for then upon the Evidence it ſhall be found «- 
gainſt lim, for that he confeſſeth the Battery, and 
upon that Iflue cannot juſtify it; but he muſt 
plead the Special Matter, and confeſs and juſtify 
the Battery, Co Lit. 283. a. 

57. There 1s a Difference as to the Evidence on a 
Declaration of "Treſpaſs, 2yare Clauſum fregit & ' 
alia enormia ei intulit, as to the Ground of the Ac- 
tion z for when, it ariſes ex /urpz cauſa, the particu- 
lar Wrong may be given in Evidence on fach a ge- 
_neral Declaration, and the Party ſhall not be obliged 
to ſhew it on Record; but in all other Caſes the 
Special Matter muſt appear in the Declaration; 
nor ſhall any Evidence be given of Facts that are 
not in it. 2 $:4. 225, Sippora verſus Baſſet, S. C. 
1 Keb. 737. | 

58. In an Action of Battery, and Son aſſault d:- 
meſn pleaded z the Defendant proved the FRY 

C 


\ * 


The Law of Evidence, 235 
fruck him firſt; then the Plaintiff ſhewed in Evis- 
dence the Defendant ſtruck his Horſe, which was 
drawing in the Cart, firſt, to have ſtopped him 
from paſſing, the Defendant being High Conſtable, 
and the Plague then being at Pomfret, from whence 


the Plaintiff came 3 and it was ruled by the Judge, - 
that this had been a good Matter of Juſtification, 


if the Defendant being an Officer had pleaded 
Not guilty; but not upon this particular Plea and 
fue, that it was of the Plaintiff's own Afſiult ; 
for this ſtriking the Horſe 1s fuch an Afault upon 
the Plaintiff*s Goods, as he might juſtify the ftri- 
king the Defendant again, and the Ropping the 
Horſe. is the ſtopping the Plaintiff himſelf; and 
ſo directed to find this Iffue againſt the Defendant. 
Clay. 109. Booth verſus Zenkenſon. 
59. If the Plaintiff plead Sor affanult, he cannot 
give in Evidence that he made no Battery ; for he 
acknowledges the Battery by his Plea, Kzifw. 55.6. 
Gulford verſus Gainsford. | 
60. In Treſpaſs of Aſſault, Battery, and Wound- 
Ing, the Defendant pleaded! the Plaintiff began firſt, 
and the Stroke he received, whereby he loft his 


Eye, was on his own Aſſault, and in Defence of 


the Defendant; and on Trial at Bar now by the 
Evidence it appeared, the Plaintiff threatned the 
Defendant, and ſaid, Were it not Aſſize Time, he 
would tell more of his Mind, which was {aid bend- 
ing his Fiſt, and with his Hand on his Sword ; yet 
per Cur, this 1s no Aﬀſault, as it would be without 
that Declaration ; but it was farther ſworn, the 
Plaintiff with his Elbow punched the Defendant, 
which if done in earneſt Diſcourſe, and not with 
Intent of Violence, is no Afault, nor then is it a 
Juſtification of Battery after a Retreat; as Phineas 
Andreu?s Caſe. And the Jury not believing the 

| Defendant 
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236. The Law of Evidence. 
Defendant found for the Plaintiff, and gave 500 }. 
Damages. 2, Keb. 545. Trrbervile verſus Savadpe. 
6r., In an Action of Battery, which was laid in 
the Declaration to be the 18th of Feb. 1621 ; the 
Defendant did plead Son afſault Demeſne, Ec. and at 
Tfſue upon that, the Defendant proved an Afaulr by 
the Plaintiff, but another Day ; and ruled that this 
doth not prove this Iſſue for the Defendant, - becauſe 
the Juſtification ſhall reter to the Time lain in the 
Declaration, if the Defendant do not difference the 
Times in his Plea; and in fuch Caſe, when the De- 
fendant intends to ſhew the Aſſault was at another 
Day or Place, he ſhall ſhew that ſuch a Day before 
that in the Declaration, as here, the 8th of Febry- 
ery, the Plaintiff did him aſſault, and would have 
beaten him, and traverſe-the Day in the Declaration: 
But ſee in the Caſe of an Officer, who is not tied 
up to ſpecial Pleading, 1t ſeems he upon Not guilty 
may vary 1n his Evidence, to juſtify from the Time 
in the Declaration, &c. 2uod nota, And the Prej- 
dice may come to the Plaintiff*s being unprovided 
perhaps in ſuch a Caſe to a Reply; whereas when 
the Matter is by Pleading brought to a Special If- 
fie, he knows his Work, &c. Clay. 110. Hard 
caſtle verſus Lockwood. 

62. Treſpaſs of Aſſault, Battery, and Wounding, 
1 Aug. 13 Car. The Defendant juſtifies in his own 
Defence, by Reaſon of an Aſſault made by the Plain- 
tiff; Iſſue being thereupon, the Defendant gives in 
Evidence, an Aſſault and Battery by the Plaintiff, 
2 Fulii 13 Car. before, and that it was in his own . 
Defence, and produced divers Witneſſes to prove 
it ; the Plaintiff ſhews, that the Battery which he 
_ . intended was 9 741i; 13 Car. and he produced divers 
Witneſſes to prove that. And Litton, the King's 
Solicitor, and others of Counſel with the Defendant, 
inſiited, that it was no Evidence ; for the Plaintiff 


ought 
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ought to have made a Special Replication, and | 
ſhewn that Special Matter. But all the Court held, 
it was not requiſite ; and if another Day had been 
ſhewn in the Replication, it thould be a Depar- 
ture: But it ſufficeth to ſhew it in Evidence to be 
done at another Day ſans ſon aſſault, for the Day, 
is not material. Tones ſaid, if they had both agreed 
upon one Day, it ſhould have been ſpecially plead- 
ed: But Brampſton held it was all one; and as 
it is now pleaded to be at ſeveral Days, it 1s clearly 
unneceſſary: And the Solicitor urged, that it ſhould 
be found ſpecially : But the Court faid, it was ſo 


clear, they would not have it ſo found. And the. 


Jury gave 1007. Damages. 3 Cro. 514. Thornton 
verſus Lyſter, Contra, 2 Rol. Abr. 680. pl. 3. 

63. In an Action of Aſſault and Battery, if the 
Defendant pleads Son aſſault, and agrees with the 
Plaintiff in the Day and Year, and the Plaintiff re- 
ply, De Injuria ſua Propria, and the Defendant gives 
in Evidence, that the Plaintiff ſtruck firſt, the 
Plaintiff cannot give in Evidence a Battery at ano- 
ther Day ; for when the Defendant agrees with the 
Plaintiff as to the Day, and the Plaintiff takes 
Iſſue, the Place and Day are made Part of the It- 
ſue. . Per Cur*. 2 Rol. Abr. 687. pl. 3. Down verius 
Shumhee. | | 

64. An Action of Afault and Battery was 
brought, and there was a Demurrer upon the Evi- 
dence : And the Caſe was, that the Defendant the 
Day ſpecified in the Declaration faid, that the 
Plaintiff affaulted the Defendant, and in Defence 
of himſelf juſtifies the Beating z the Plaintit re- 
plies, that he did it of his own Wrong, without 
any ſuch Cauſe; and in the Evidence the Detendant 
maintained, that the Plaintiff beat him the Day 
mentioned in the Declaration, and in the fame 
Place : And the Plaintiff perceiving that, gave in 
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233 The Law of Evidence. 
| Evidence that the Battery was made at another Day 
and Place, to wit, &c. which was the Cauſe of the 


Special Verdict; for if there be two Batteries made 
between the Plaintiff and Defendant at divery 


Times, the Plaintiff is bound to prove the Batte- * 


ry made the fame Day in his Declaration, and ſhall 
not be admitted to give another Day in Evidence, 
_ by the Opinion of the whole Court, 1 Brown 233, 
Downs verſus Skrymſhaww. 

65. In an Action of Treſp aſs for Affult and Bat- 
tery, the Caſe was this ; The Plaintiff in his Count 
ſuppoſed the Treſpaſs to be made. the 1ſt of May 
$8 Fac. at ſuch a Place; the Defendant pleads, that 
the Plaintiff| the ſame Day had aſſaulted and beaten 
| lim, and that the Defendant laid his Hands upon 
him to defend himſelf, and if any Hurt came un- 
to him, 1t was by his own Wrong; the which is the 
fame Treſpaſs, for which the Plaintiff hath com- 
_ plained agiinſt him. The Plaintiff replies, of his 
own Wrong, without any fuch Cauſe; upon which 
Iflue was joined ; and at the Ni pris for Juſtifi- 

cation, the Defendant produced Witneſſes, which 
proved an Affault to be made by the Plaintiff upon 
the Defendant long ſince, that is by .the Space of 


a Year before the Day contained in the Count, and 


that at this Time, the Defendant to defend himſelf 
hath . aſſaulted the Plaintiff ; and upon this Evi- 


dence the Plaintiff demurred, infomuch that this 
proves an Aſſault made at another Day than is con- | 


tained in the Count ; and the Defendant by plead- 
ing hath contefſed an Affault and Battery made up- 
on the Plaintiff the Day contained in the Count, 


and now upon Evidence proves his Juſtification at 
another Day: And if this Evidence was fufficient 


to prove his Juſtification was the Queſtion ; and if 


by this Pleading the Day be made material ; in 


which it was agreed by the Court and Counſel all 
2 t 


q / I _ \ 
k LA # 
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that if the Defendant had pleaded Not guilty, the 
Day had not been material ; but the Plaintiff might 
have given in Evidence any Battery before the Day 
contained in the Count, or after, before the Action 
brought; and this 1s ſufficient to prove his Decla- 
ration 3 but the Parties, that is, the Plaintiff by 
his Count and' Replication, and the Defendant by his 
Juſtification, have agreed of the Day ; and for that, 
if they may now vary from that, it -was moved, 
and fo it was adjourned. 2 Brown, 183. Downs 
verſus Skrymſhaw. Vide 19 H.6. 47, & 2 R.3.9. 

66. In a Bill of Sewers there is this Clauſe ; 

* If any Action of Treſpaſs, or other Suit, ſhall 
© happen to be attempted againſt any Perſon or 
« Perſons, for taking any Diſtreſs, or any other Act 
« doing, by Authority of the ſaid Commiſſion, or 
* by Authority of any Laws or Ordinances made 
* by Virtue of the faid Commiſſion, the Defendant 
* or Defendants in any fuch Action ſhall and may 
* make Avowry, Conufance or Juſtification, for the 
* taking of the ſame Diſtreſs, or other Act doing, 
* touching the Premiſſes, or of any of them ; al- 
* ledging in ſuch Avowry, Conuſance or Juſtifica- 
* tion, that the faid Diſtreſs, Treſpais, or other Act 
* whereof the Plaintiff complaineth, was done by 
* Authority of the Commiſſion of Sewers for Lot 
* or Tax aſſeſſed by the faid Commiſſion, or for 
* ſuch other A& or Caule as the faid Defendant did 
* by Authority of the ſame Commiſiion, and ac- 
* cording to the Tenor, Purport and Effect of this 
* preſent At, made the 23d Year of the Reign of 
* our Sovereign Lord King Henry VIII. without 
* any Expreſſing or Rehearſal of any other Matter 
* or Circumſtance contained in the preſent Act, or 
* any Commiſſion, Laws, Statutes or Ordinances 
* therewpon made ; whereupon the Plaintiff ſhall 
* be admitted to reply, that the Defendant did os 
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244 The Lawof Evidence, 
© the faid Diſtreſs, or did any other A& or Tre 
< paſs ſuppoſed in his Declaration of his own Wrong, 
_ © without any ſuch Cauſe alledged by the faid De 
© fendant; whereupon the Iflue in every fuch Ac- 
<-tion ſhall be joined, to be tried by Verdi of 
© twelve Men; and not otherwiſe, as is accuſtomed 
© 1n other -perſonat Aftions : And upon the Trial of 
* that Iſſue, the wliole Matter to be given on both 
© Parties in Evidence, according to the very Truth 
y of the fame. 23 H.8.c. 5. do II. 


CHAP. XI. 
Of Enidence in divers AFtions. 


fois, for Million Lottery Tickets; upoit 

Evidence it appeared, That the Plaintif 
had given the Tickets in Queſtion to a Goldſmith 
to receive the Money due on them: That ſome 
Payments were due, that ſome were not ; that this 
Goldſmith had received Tickets of the Defendant, 
and given a Note to pay him ſo many Million 
Lottery Tickets ; that the Plaintiff*'s Tickets were 
delivered to the Defendant upon this Note. 
It was inſiſted, That this Note under the Gold- 
imith's Hand could be no Evidence againſt the 
Plaintiff, but ir was read. And Holt, Ch. Juſt, 
ſaid, That the Way and Manner of Trading i 1s to 
be taken Notice of, and therein the beſt Proof that 
the Nature of the Thing will afford is only re 
quired : When Goldſmiths give their Notes no Wit: 
neſſes are by, and their Notes to pay Money or 


Tickets are Evidence of the Receipt of _— 
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_ The Law of Evidence, 241 
If Money 1s ſtolen and paid to another, the Own- 


e&r of the Money can have no Remedy againſt him 
that received ir. But if Bank-Notes, Exchequer- 
| Notes, or Million-Tickets, or the like, are ſtolen 


ſoever Hands they are come: Money or Caſh is not 
to be diſtinguiſhed ; but theſe Notes or Bills are 
diſtinguiſhable, and cannot be reckoned as Caſh, 
and they have diſtinct Marks and Numbers on 


chequer, or any private Perſon had paid to" the 
Goldſmith the Money or the Tickets, it would have 
been a good Payment againſt the Owner ; but whe- 
ther 1t would be ſo where Tickets not due are boughr 
for 2 valuable Conſideration, he doubted ; but as the 
8 Caſe was, the Goldſmith here having Tickets both 
of the Plaintiff's and of the Defendant's, the Delivery 
of the Plaintiff*s Tickets to the Defendant was no 
Change of the Property, or any Conſideration z for 
though the Owner gave the Goldſmith Power to 
receive Money for the Tickets, he did not give him 
Power to change them for other Tickets, and ac- 
cordingly a Verdict was for the Plaintiff, Ford ver- 
Jus Hopkins, 1 Salk. 283. See the Caſe of Brown 
ard Marſh in Chief Baron Gilber!”s Rep. 154. An 
{rgument and Debate on the Queſtion, whether 
dn the Statute 3 & 4 Anne, cap. 9, The Want of 
onfideration of a promiſſory Note might. be given 
n Evidence: The Words of the Statute are, * That 
all Notes in Writing, which after the firſt Day 
of May, 1705, ſhall be made and ſigned by any 
Perſon or Perſons, Bodies Politick or Corporate, 
or by the Servant or Agent of any Corporation, 
Banker, Goldſmith, Merchant, or Trader, who 
5 actually entruſted by him, her, or them, to ſign 
luch promiſſory Notes for her or him, or 

xr aRng R * them 


or loſt, the Owner hath ſuch a Property or Intereſt 
in them as to bring an Action for them, into what- 


them. He agreed, that in this Caſe, if the, Ex- 
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242 The Law of Evidence, 
* them, whereby ſuch Perſon or Perſons, Bodies 
< Politick or Corporate, his or their Servant or A. 
« gent, as aforeſaid, doth or ſhall promiſe to pa 
* to any other Perſon or Perſons, Bodies Politid 
< or Corporate, his or their Order, or Bearer, any 
© Sum or Sums of Money, the ſaid Sum or Sums 
© ſo mentioned in ſuch Note, ſhall be taken and 
« conſtrued to be by Virtue thereof due and payable 
* to any ſuch Perſon or Perſons, Bodies Politick or 
Corporate to whom the ſame 1s made payable? 
On the Conſtruttion of this Statute, the Court was 
divided in the Point ſupra: The two puiſne Judges 
held, That ſince the Statute made it payable by 
Virtue of the Note, the Conſideration of the Note 
was not inquirable no more than the Conſideration 
of a Bond; and on a Bond the Defendant can only 
plead Non eft fafium in a Court of Law; and if it 
be ſealed and delivered, which are the only Solem- 
nities of Contracting appointed by Law, nothing 
can be given in Evidence touching the Conſiders 
tion. But the other two Judges thought there was 
a great Difference between a Note and a Bond, 
notwithſtanding the ſaid Statute; for in the Caſe of 
a Bond where there were Solemnities of Contracting, 
(viz. Sealing and Delivery) though there. was no 
Conſideration, if there was no Fraud in obtaining 
the Bond, the Money was a Gift in Law to the 
Obligee ; but the Note was no more than a ſimple 
Contract. And though the Statute fays, the Money 
ſhall be due and payable by Virtue of the Note, 
That only makes the Note itſelf an Evidence 
the Conſideration, which it was not before the Sta- 
| tute, as appears by the Cafes of Clark verſus Martin 
and Potter verſus Pearſon, 1 Salk. 129, But thougÞ 
the Note itſelf is now Evidence of the Conſiders 
tion, yet it 1s not concluſive Evidence, but turms 
the Proof upon the Defendant, to ſhew there ws 

no 
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no Conſideration given for ſuch a Note; and fo he 
can ſhew, That it is {till but a ſinple Contract, and 
therefore but a Nudum patium unde non oritur aFtio. 
And of this Opinion was Lord Chancellor King, 
and directed it to be ſo ruled at Nt pris. 

2, Note; This Matter had been much debated, 
and therein this Caſe was put, That if 4. forged a 
Bank-Note, and gave it as a Conſideration to B. 
for B's Note, or it A. ſhould have given Braſs-Mo- 
ney for the Note ; could not this Want of Confide- 
ration be given in Evidence? If not, A. might re- 
cover againſt B, where there was no Debt; and cer- 
tainly the Statute did not deſign, that a Man ſhould 
recover where there was no Debt; for the Statute 
only makes promiſſory Notes as Bills of Exchange; 
and though both the Acceptor and Indorſor are 
bound to pay thoſe Bills whether they had received 
any Conſideration or not, becauſe the Acceptor ac- 
cepts it for. the Honour of the Drawer, and the 
Indorſor negotiates it, yet the Drawer of the Bull 
1s not obliged to pay it to the Perſon in whoſe Be- 
half it is drawn, unleſs he had paid him a Conſi- 
deration ; but the Owning @ Value received is Evi- 
dence prima facie, That a Conſideration has been 
paid to the Drawer of the Bill. See 1 Salk. 125, 
4 Mod. 242, 244. 

3. In an Indebitatus aſſumpfit brought by Domingo 
Franca upon a Bill of Exchange, it appeared upon 
the Declaration, Mich. 11 WY. 3. B. R. that there 
vere ſeveral Indorſements, and the Action was brought 
by the firſt Indorſor, who ſtruck off the ſeveral In- 
dorſements, and brought his Action for Non-pay- 
ment, Note; The Bill did ſpecify Value received of 
the Plaintiff. Per Holt C. J. If the Action had been 
aid on the Cuſtom, in this Caſe the Way had been 
for the Plaintiff to get the laſt Indorſee to indorſe 
t to him, and then for him to bring his Action 
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as Indorſce. But this Action as it 1s (he faid) well 
Ly ; for 1t appears the Bill was given as a Security 
tor Meney, and without doubt it was a Debt. 

The Plaintiff in this Caſe, to ſhew a Proteſt, 
produced an Inſtrument thereof atteſted by a No- 
tary Publick; and though it was inſiſted on he 
ſhould prove this Inſtrument, or at leaſt give ſome 
Account how he came by it, yet Holt C. J. ruled 
it not to be neceſſary ; for that (he faid) would de. 
ftroy Commerce, and publick Tranfaftions of this 
Nature. And faid, A Bill of Exchange might be 
accepted by Parol, though the uſual Way be to do 
_1t by Writing ; and that if a Bill be drawn upon 
two (Joint-Traders) and one of them accepts it, it 
13 an Acceptance of both. 

Then it was urged, that the Declaration ſets 
torth a Proteſt for want of Payment, when in Truth 
It was for want of Acceptance, as appeared by the 
Proteſt ; But it was ruled to be well enough, be- 
Cauſe this was not upon the Cuſtom, but as upon a 
plain Dzbt. And one might bring Debt: or ndt- 
bitatus alſumpſit on ſuch a Bill of Exchange, becauk 
it 1s in the Nature of a Security for Money, (being 
Value received, 2.) Sce Caſes Temp. Holt, 296. 

Note ; The original] Drawer was offered as an E- 
vidence, in an Action on a Bill of Exchange, to 
prove that he did not draw the Bill; but 1t was 
denied, becauſe at laſt the Burden muſt fall upon 
him, But then the Party gave him a Releaſe 1 
Court, and that was held ſufficient to qualify him 
as a good Witneſs, bid. 297. Sed Quere the Mi 
chief of this Praftice, eſpecially in Caſe of a Negative 
0n a Bill of Exchange? W.B. 
| 4. The Abbor of Bukefa brought a Writ of Ac- 
' count againſt Simon Hercwill, as Bailiff to the faid 
Abbot in R. and ſet forth in his Declaration how 
that the Defendant was his Bailiff in R, from the 
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Michaelmas in ſuch a Year till the Mrichaelmas tol- 
lowing, having Power, during the ſaid Term, to 
demiſe the ſaid Tenements, Parcel of the ſaid Bo- 
rough, and to: colle&t the Rents of the ſaid Abbot, 
and all his Profits ariſing in the ſaid Borough, and 
to account with the ſaid Abbot for the ſame: The 
Defendant pleaded he was his Receiver, and tra- 
verſes his being Bailiff, on which Iffue was taken 3 
and the Plaintiff to maintain his Writ, -on the Evi- 
dence ſhewed, that there was an immemorial Cuſtom 
there, that all the Freeholders of the Abbot and 
his Predeceſſfors, in the ſaid Borough, once a Year, 
at the Court of the ſaid Abbot, about Mzchoel- 
mas, were uſed of themſelves to chuſe a Perſon 
whom they called Portreeve, to collect all the Rents 
ariſing to the Abbot from his Freeholders, and that 
he uſed to account before the Auditors of the Ab- 
bot, and to demand and receive Allowance of the 
Auditors for Tenements in Decay ; and it was fur- 
ther ſhewn in Evidence, that the Defendant was 
Choſe in Purſuance of this Cuſtom, and the De- 
tendant denmrred to this Evidence ; and after much 
Debate, the whole Court were of Opinion, that the 
Evidence did not maintain the Declaration, becauſe 
the Declaration is againſt the Defendant generally 
1s Bailiff, and the Evidence charges him in a fpc- 
cial Manner, and the Plaintiff ought therefore to 
have declared ſpecially. Keil. 75. 6. The Abbot of 
Bukefaſt verſus Horwill. | 

5. If one bail a Sum of Money to A. B. to be 
delivered over after as a Gift or Loan, and he ac- 
cordingly deliver it over, and notwithſtanding is 
ted in a Writ of Account as Receiver, and pleads 
Ne ung; fon Receiver, he cannot give the Macter in 
Evidence, nor ſhall the Jury have any Regard to 
it, becauſe he ought to haye pleaded the Special 
Matter, for he was once conditionally accountable, 
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that is, if he had not paid the Money over. Dyer 
196. pl. 43. Speake verſus Hungerford, 

6. An Action of Account was. brought againſ 
the Defendant as Receiver of the Plaintiff's Mo- 
ney, .if the Defendant plead that he never wa 
Receiver, and hath a Releaſe from the Plaintiff, 
thereby he ſhall loſe the Benefit of his Releaſe, fo 
that he cannot give that in Evidence upon ſuch If. 
fue. 1 Brow. 24. Willoughby verſus Small. | 

7. Thomas Harrington brought an Action of Ac- 
count againſt Fohn Dean, to render him an Account 
of 2001. in Money, received by the Hand of Sir 
7ohn Rotheram, Knight, ©&c. The Defendant plead- 
ed, that he never was his Receiver of - any fuch 
Sum, or any Part thereof,. by the Hands of the faid 
Sir John Rotheram. The Jury found that the faid 
Sir Fohn KRotheream was indebted unto Harrington n 
2001, and that Harrington willed Dean to require 
and receive the Money of Rotheram for him ; where- 
upon Retheram prayed Dean to borrow 200 /. for 
him of any Body, and to pzy 1t over from him to 
Herrington ; and | he accordingly borrowed 200. 
of one Mrs. Stanhope for Rotheram, and received it 
of her to pay over unto Harringion, and he ap- 
pointed his Wife accordingly to pay it over unto 
Harringion, and Rotheram gave Bond to Mrs. Stan- 
hope for it. And if upon the whole Matter, &:c. 
And it was adjudged una voce, that the Action was 
well brought, and that the Verdict did maintain 1t, 
in ſort as it was laid; for it appears plainly from 
the/ Beginning to the End of the Caſe, that Dean 
the Defendant was made and took upon him to be 
Servant as well to Harrington, to ask and receive 
2007. as to Rotheram, to borrow where he could 
2007, and that not only to the Intent to pay it 
over unto {arringion, but with an expreſs Com- 
miſſion to pay 1t over indeed, Both which Com- 
miſtions 
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miſſions he did accordingly execute in all the Parts ; 
ſo that though 1t appear not that Mrs. Stanhope lent 
the Money to be paid over unto Harrington, yet it 
is found that Dean received it, as lent to Rotheram 
whereby it becomes Rotheram's Money, the rather 
when he had gwen Bond for it ; and that the ſame 
Receipt was to pay over unto Harrington by Force 
of the firſt Commiſſion received from Rotheram, and 
the Intention of Dean himſelf, ſo as in the ſame 
Inſtant it became firſt Rotherams Money, and by 
him as 1t were delivered over unto Dean, to be paid 
unto Harrington for his Debt (though it never 
came unto Rotherams own Hand actually) and 1o it 
became Harrington's Money, received by the Hands 
| of Rotheram according to the Declaration. Hobart 
36. Harrington verſus Dean. | 

8. In Action qui tam for ſelling of Wines by 
Fraud ; after General Ifſue, the Party waved that, 
and pleaded 31 Eliz. c. 5. that being on a Penal 
Law, it muſt be in a Year, becauſe this being 
Debt, and not an Information, he could not take 
the General Ifſue ; but per Hale Chiet Juſtice, Since 
21 Fac. 1. c. 4. this may be given in Evidence as 
well in Debt as Information, upon which the Courr 
agreed, ex motione Winnington, to accept the Plea ; 
and the Parties agreed to accept General Iſſue, 
this being for new Stores without Account z but in 
Action for the Duty, it is not within the Statute 
on Nil debet; and in Information for Sezfure, Ns 
mportata fuerunt contra formam Statuti 1s not the 
General Iſſue, as in other Informations it is, or Nl 
debet, at Pleaſure; and both Statutes extend to all 
Penal Laws. 2 Keb. $52. Burleigh verſus Child. 

9. In Caſe of Tithes, upon the Statute of 2 £4. 6. 
the Rector Plaintiff was preſſed by the Defendant's 
Counſel to prove his Admiſſion and Inſtitution, and 
the Reading of the Articles of the Church, &c, 
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but it was now ruled by the Judge, that he ſhould 
not now be put to 1t, for thoſe 'Things ſhall be 
Pn and if otherwiſe, let the Defendant proye 
: Duod nota, put to prove a Negative. C "ay. 48, 
p mar vide ante. 
10, In an Action of Debt for 200 7. upon the 
; Statute of 2 E4. 6. for Tithes of Land in the Pa- 
__ riſh of Rinſtor, alias Royſton, the Defendant pleaded 
6 | the Statute 21 1. 8. and that the Lands were dif- 
charged in the Hands of . the Prior of Mount-Bret- 
ton at the Time of the Diflolution, and Iflue was 
Joined upon the Diſcharge : And upon a Trial at 
- Bar, the Defendant not making &go0d his Plea, the 
Court ruled the Value to be taken as confeſſed, be- 
cauſe the Iſſue 1s joined upon a collateral Point. 
And the Defendant took not the Value by Proteſta- 
tion, and ſo the Verdict was given for 200 /. but 
netther Damages nor Colts. A/;. 88. Dame Bowles 
verſus Broadhcad, Tel. 126. Over verius Collins. 

11. In an Aſiize, it the Tenant plead Nul difſei- 
ſin, he cannot give in Evidence a Releaſe after the 
Diieifin, but a Releaſe before the Difleiſin he may ; 
tor then there 1s no Difſcifin upon the Matter. Cie. 
Lit. 283. a 

12. If the Tenant in an Aſſize pleads a Feoftment 
made to himſelf by 7. S. a Stranger, by Deed bear- 
ing Date, Ec. and the Plaintiff makes Title to him- 
felt ; ab/q;, hor, that F. S. enfeoffed the Defendant by 
the Deed ; the Defendant may give in Evidence a 
Feoffment by another Deed, or without Deed, be- 
_ cauſe the Ii;ve 1s on the Feoftment, and not on 
the Deed. 4 Ed. 3. 1. contra 12 Ed, 4. 4. 2 Rv, 
Abr. 681. 3. 

13. Goodman brought an Afize againſt Gore and 
others, for erecting of two Houſes at the Weſt End 
of his Wind-mill, "per quod wventus impeditur, &c. 
And it was given 1n Evidence, that the ſaid Houſes 
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were ſituate about eighty Feet from the ſaid Mill ; 
and that in Height it did extend above the Top of 
the Mill, and in Length it was twelve. Yards 
from the Mill ; and notwithſtanding this Nearneſs, 
the Court directed the Jury to find for the Defen-. 
dant. And in that Evidence 1t appeared by a Dzed 
produced by the Plaintiff himſelf, that his Wie 
was Jointenant with him ; and therefore 1t was hol- 
den by the Court, that the Aſſize brought in his 
Name alone was not well brought. Godb. 189. 
Goodman and Gore's Cale. | 

14. In an Attaint, the Plaintiff ſhall not give 
more Evidence than he did in the firſt Action. 
Dyer 129. pl. 65. Hidon verſus Ihgrave, Ec. 

15. Ina Writ of Dower for Rent, the Defen- 
dant pleads, that the Husband had nothing bur 
jointly with F. $. who 1s ſtill Iiving; the Deman- 
dant replied, that F. S. releaſed his Right to her 
Husband, but ſhe not having that Releaſe, the 
Court directed the Demandant to plead, that he 
was ſeifed of Lands, from which ſhe might de- 
mand her Dower, and give the Releaſe in Evidence. 
2 bro. Gen. Ifſ. 48. | 

16. In Detinue for a Writing, by which F. MM. 
Abbot of C. granted a Corody and Penſion of 8 7, 
| fer Annum, and Office of Porter to the ſaid Abbey, 
to}. 8. for the Term of his Life, who granted the 
ſame over to the Plaintiff, and the Deed alſo, and 
on Non detinet pleaded, the Jury tound that JF. S. 
ſold as above z but it was agreed among the Parties, 
that the Defendant ſhould retain the Dezd till 40 /. 
was paid, of which ſeven is paid, and the Reit re- 
manned unpaid ; and it was reſolved that Matter 
would have been a good Bar, but cannoc be given 
mn F.yidence. Bro. Gen. 1/]. 18. | | 

17. Richard Atkins of Lincolzy*s Inn brought a 
Writ of Forger of falſe Faits againſt Hale of G/ouce- 
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_ fer, and counted upon the Forger of an Indenture, 
in quo continetur quod quidam Abbas Monafterii 4; 
Glouceſter demifi: fitum Manerii de R. & terras Dy. 
minicales, Ec. The Defendant pleaded Not guilty, 
and it was given in Evidence on the Plaintiff, 
Part, a Leaſe ſuppoſed to be made and forged 
containing that the faid Abbot leaſed the faid Site, 
and all the Demeſne Lands of the faid Manor, ex- 
ceptis duobus ſeparalibus Claufuris inde, Ec. wocat, 
Ec: And it was moved, if this Evidence doth not 

maintain the Ifſue; and it was holden by the whole 
Court, that the Evidence was good enough ; for it 
is not neceſſary to conſtrue terras dominicales omnes 
terras Dominicales, for the Lands not excepted are 
Terre Dominicales; and io the Count 1s fatisfied by 
that Evidence, 1 Leon. 139. Atkins and Halt 
Caſe. 

18. Ejefione firme: The Plaintiff declared of an 
Eje&tment of 100 Acres of Land, and ſhewed his 
Leaſe in Evidence only of 40 Abe: z and it was 
ſaid he had failed of his Leaſe, for there was no 
fuch Leaſe, as that of which he did count. But it 
was ruled to be good, for ſo much as was com- 
priſed in his Leaſe; and for the Reſidue, the Jury 
may find the Defendant Not euilty. 1 Cy0. 13. 
Guy verſus Rand. 

19. In an EjeTione firme by Cheney and his Wife 
againſt Smith : The Plaintiits declared upon a Leate 
made by the Maſter of the Houſe or College of St. 
Thomas of Acons in London to F. S. who afligned it 
over to Knevit, who by*his Will devifed the fame to 
his Wife, whom he made alſo his Executrix and died, 
and afterwards ſhe took to Husband one Waters 
and died; Waters took Letters of Adminiſtration 
of the Goods and Chattels of his Wife, and after- 
wards leaſed to the Plrintiffs : And upon Not gull- 

« ty they were at Iflne. And it was wad, that the 


E 
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Leaſe given in Evidence, was not the Leaſe where- 
of the Plaintiffs have declared; for the original 
Leaſe ſhewed in Court is, Maſter of the Houſe or 
Hoſpital ; whereas the Leaſe ſpecified in the De- 
claration is, Maſter of the Houſe or College. 
38 £4. 3.28. And ſome of the Juſtices conceived 

that there 1s not any material Variance, (but if the 
Parties would, it might be found by Special Ver- 
dit) for: by them College and Hoſpital are all one. 
And afterwards the Court moved the Plaintiff to 
prove, if the Wife were in as Executrix, or as Le- 
catee ; for by Anderſon and Periam, Until Election 
be made, ſhe ſhall not be ſaid to have it as Le- 
eatee, eſpecially if it be not alledged in Fact, that 
all the Debts of the Teſtator are paid: And Ander- 
ſon doubted, although that it be alledged, that the 

Debts be paid, 1f the Executrix ſhall be ſaid to have . 
the ſaid Leaſe as a Legacy, before ſhe hath made 
Ele&tion. Vide Welden's Cale and Paramour's in 
Plowden, And afterwards it was given in Evidence, 
' that the Wife, after the Death of the Huſband, had 
repaired the Banks of the Land, and produced Wit- 
nefſes to prove 1t, as if the ſame ſhould amount to 
claim it as a Legacy; and the Court ſaid, that that 
Matter ſhould be referred to the Jury : And it was 
further ſhewed in Evidence, that the ſaid Wife, Ex. 
ecutrix, and her ſaid Huſband Waters, former! 

made a Leaſe by Deed, reciting thereby, that where- 
as the Huſband was poſſeſſed in the Right of his 
ſaid Wife, as Executrix of her firſt Hnsband, &c. 
And by the Opinion of the whole Court, the ſame 
was an expreſs Claim as Executrix 3 and then when 
the Wife died, if the Husband would have Advan- 
tage of it, he ought to take Letters of Admini- 
flration of the Goods of her firſt Huſband, and not 
of the Wite z but if ſhe had claimed the Land, 
and the Term in it as Legatee, and had not been _ 


in 
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in Poſſeſſion, Adminiſtration taken of the Rights 
and Debts of the Wife, had been good as to that In- 
tent, that his Wife was not actually poſſeſſed of it, 
but only had a Right unto it; and of fuch Things 
in Action, the Huſband might be Executor or A4- 
miniſtrator to his Wife ; but here they have failed 
of their Title: The Adminiſtration being taken of 
the Goods of the Wife, where it ſhould be of the 
Goods of the Teſtator the firit Huſband ; and for 
this Cauſe the Plaintiffs were nonſuit, 1 Leon. 215, 
Cheney verſus Smth. 

_ 20. In Eje&tment the Plaintiff made Title by a 
Recovery in Dower, and produced in Evidence the 
Record of the Judgment, and the Haber: facras ſei- 
ſmam, &c. The Defendant offered to prove a Term - 
of 99 Years ſubſiſting, and that made prior to this 
Title: But it was difallowed ; for if he had pleaded - 
this in Bar of the Writ of Dower, yet the Plaintiff 
muſt have recovered with a Ceſſet Executio, and the 

_ D-efendant had a proper Time to have pleaded it 
then, but has now ſlipped his Opportunity ; alfo 

a Chattel Intereſt was at Common Law bound by 
2 Recovery 1n a real Action, ſo that the Demandant 
had an immediate Execution without any Regard to 
the ſubſiſting Term. And though by the Statute of 
 H. 8. a Termor may falſity a Recovery, &c«. yet it 
muſt be the Termor himſelf, and not another for 
him. Lady Dowager Lindſey verſus Lord Lindſey, 
1 Sclk. 279. 

21, In Ejefione firme, the Plaintiff declared up- 
on a Leaſe made 14 Far. 3o Eliz. to have from the 
Feaſt of Chriſtizos then laſt before, for three Years: 
And upon the Evidence, the Plaintiff ſhewed 2 
Leafe bearing Date 13 Zan. the fame Year, and it 
was proved by Witneſſes, that the Leaſe was ſealed 
and delivered upon the Land the 13th Day of 7«- 
muary , whereupon Puckering and Cowper, a 

move 
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moved on the Part of the Defendant, that for that 
Variance between the Declaration and the Evidence 
of the Plaintiff, that the Jury might be diſcharged: 
But Anderſon, C. J. ſaid, that the Evidence was good 


runt. 4 Leon. 14, Frice verſus Foſter. 
22, Ejettione firme, upon a Leaſe by Richard 


of the entire Land : Upon Not guilty pleaded, the 
Caſe by the Evidence was diſcovered to be ſuch : 
Chriſtopher and Richard Blackally, and one Waltham, 
Daughter 70 Richard, being Jointenants fer Years, 
Waltham lets her Part to Chriſtopher. Afterwards 
Chriſtopher and Richard join in this Leaſe to the 
Plaintiff; and he declares, upon a Joint-Leafe by 
both ; and whether this Declaration was good was 


whom 1t was tried by Ni/ prius in the County of 
Devon) over-ruled it, that the Declaration was well 
maintained by this Leaſe ; but notwithſtanding, to 


that it ſhould be moved to the Court of King's 
Bench, where the Caſe depended ; and if they doubt- 
ed thereof, then the Record ſhould not be certified ; 
and the Jury gave their Verdi&t according to his 


moved, and Popham and Fenner held, that this Leaſe 
well warrants the Declaration: For upon the Matter, 
they both let the Entire; and upon this general 
| Count it is good. - But Yeherton and Williams econ- 
!ra, becauſe the Count ſuppoſed that both let the 
Entire, as Joint-Tenants; for ſo it is intended b 
the general Count, which appears to be falſe : For 
they two let two Parts jointly ; and the one of them 

TE having 


enough to maintain the Declaration ; for if the Leaſe _ 
was ſealed and delivered the 13th of Far. it was. 
then a Leaſe 14 Fan. 2uod ceteri Fuſticiarii conceſſe- 
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Blackally and Chriſtopher Blackally, tor three Years, 


the Queſtion? And Fleming Ch. Baron, (before 


ſatisfy the Defendant's Counſel, cauſed the Caſe to 
be drawn up by the Counſel on both Sides, and 


Opinion for the Plaintiff; and now this Matter was 
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. having a third Part, as Tenant in Common, le 
that only, and ſo the Declaration ought to haye 
ſhewn the Truth, and the eſpecial Matter : And be. 
cauſe 1t 15 difficult, they uſed in ſuch Caſe to make 
a Leafe, and the Leſſee to make a ſecond Leaſe, 
and the ſecond Leſſee to declare generally, and 
_ all the Matter ſhall come in Evidence ; wherefore 
adjornatur. 2 Croke 83. Furdain verſus Steere. 
23. Ejeftione firme of a Joint-Leaſe by two; 
npon Not guilty, a Special Verdi& was found, that 
the two Leſſors were Tenants in Common ; and 
whether he might declare of a Joint-Leaſe or not, 
was the Queſtion? Penner, Yehverton and Tan- 
field held, that the Declaration was ill ; for he ought 
to have declared upon ſeveral Leaſes of their ſeve- 
ral Parts: But Williams conceived it to be well e- 
nough. 2 Cro. 166, Mantle verſus Wollington. 

24. Ejefione firme, tor fo many Acres of Mea- 
dow, and ſo many Acres of Paſture; upon Not 
ouilty pleaded, the Jury find a Demiſe de Herbagio 
& Pannagio of ſo many Acres. And the Queſtion 
was, whether this Evidence did or did not main- 
tin the Ifſue for the Plaintiff? It was moved that 
it did, becauſe an Eje&tment lies de Herbagio. Vide 
| Reg. 227. and that this Evidence is for the Plain- 
riff, Cro. Eliz, 676. Spark's Caſe was cited ; viz. 
That an Ejefione firme was but in the Nature of 
a Treſpaſs, and Cro. Car. 362. So if a Leaſe be 
found made by a Guardian or Copyholder, ſuch a 
Leaſe will maintain the Declaration, though their 
Leaſes and Grants are void againſt the Lord and 
Infant ; but the Court inclined againſt the Plaintiff: 
Firſt, becauſe by the ſame Reaſon that an EjeEtment 
lies upon a Leaſe of Herbage, by the ſame Reaſon 
the Plaintiff ought to declare accordingly : As 
the Cale 27 . 8. where Paſture is granted for ten 
Oxen, the Pracive muft run accordingly ; wa fo 
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here. Secondly, Herbage does not include all the 
Profits of the Soil, but only Part of it ; as Co. 1 1»ft. 
fol. 4. b. Et adjornatur. Har. 330. Wheeler verſus 
Toulſon. Fg 
25; On Evidence to the Jury at a Trial at Bar in 
Ejettment, the Plaintiff*s Title was a Leaſe for five 
thouſand Years, which Leaſe was ſealed and deli- 
vered in London; and the Counſel for the Defen- 
dant would have put the Plaintiff to prove an ac- 
tual Entry by Virtue of that Leaſe for Lives, for 
it was agreed that the Rule to confeſs Leaſe, Entry 
and Ouſter, did not extend to this Caſe ; but per 
Cur”, It ſhall be intended that he entred, until the - 
contrary 1s proved. © 2 Sid. 223, Langhory verſus 
Merry. | 
26, On an Fjedtment for a Rectory, -and Not 
oulty pleaded, the Plaintift*'s Evidence proved the 
Defendant took the Tithes, but could not prove 
that he ever entred on the Glebe Lands; and 
therefore the Plaintiff was nonſuit. Cited by 
Finch to be adjudged in Lat. 62, Hems verſus Stroud, 
1 Keb. 368. Berry verſus Wheeler, S. C. 2 $14. g1. 

27, In Eje&tment, the Defendant ſhall not give 
im Evidence a former Mortgage or Conveyance 
made by himſelf; and therefore in ſuch Caſes it is 
left for him that has the former Mortgage to get 
himſelf made Defendant before the Cauſe comes to 
Trial. T. per pais 193. | 
28, Entry and Claim made upon the Land within 
five Years after the Death of the Baron of the Coun- 
tels of Peterborough, to avoid a Fine, ſhe being Iſſue 
in Tail, was proved by one Witneſs, and allowed 
at a Trial at Bar. B. R. Mich. 15 Car. 2, Lloyd 
verſus Pollard, T. per pais 193. 
29, When he that ſued an £E/egit brings an Eject- 
ment to try the Title, he muſt in Evidence ſhew 
the Elegit filed, T. per pais 191, 

30. It 
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' 3o. If one produce a Leaſe made upon-an Out. 
 lawry, in Evidence to a Jury, to prove the Title, 
he muſt alſo produce the Outlawry itſelf. T.- per 

Pais 166. | 7 oa 
31. In Ejefione firme upon Not guilty, upon E- 
vidence to the Jury at the Bar, the Caſe was ſuch, 
that Cotewe!! had a Leaſe for Years of the Prebend 
of Sutton-Kegis in the County of Bucks, made in the 
Time of #7. 8. and being expired, he now claimed 
under a Leaſe from a Nominal Prebendary thereof, 
founded in the Cathedral of Lincoln : But the Plain- 
tiff claimed by Letters Patent thereof from King 
 Fames, wade the 7th of King Fames to Brent and 
his Heirs, who granted the fame to the Widow of 
Sir JV. Rawleigh and her Heirs, whoſe Daughter and 
Heir Sir Gervaſe Efwazes married ; and the Poſſeflion 
was according to this Grant ; whereupon the Que- 
ſtion was, If they ought to ſhew how it came to 
the Crown? Hale Ch. T. ſaid, that, the Statute - for 
Confirmation of Patents, Fac. takes Notice that 
Prebend did come to the King. And in Edward 
the Fir{t's Time was a Deviſe, that all that claimed 
Terra Regis ſhould ſhew how tt came to the Crown, 
which oiten vaniſhed away, &c. In late Times, 
in a Trial at this Bar, Mr. Latch did nonſuit the 
Plaintiff upon a Claim of Monaſtery-Lands, al- 
though he proved the Houſe had ir, becauſe he 
did not make out how it came to the Houſe; 
bur ſince that Time, the Court have intended it 
well come to the Houſe, the Poſſeflion having went 
accordingly with it: And he faid, he was of Coun- 
ſel in a Trial at Bar for- an Impropriation, where 
ic was inſiſted, that it was Preſentative till Edward 
the Fourth's Time, and could nor be appropriated | 
without the King's Licence ; quod Cur. conceſſit 
and he could not prcduce the Licence ; yet becauſe 
it was enjoyed ever ſince Edward the Fourth's Time 
4 as 
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a3 appropriate, the Court did intend a Eicence, and 
that the Patent was Ioſt before the Inrolment, and 
accordingly the Verdict went; then the Defendant 
offered to read a Copy of a Leaſe out of a Ledger- 
Book of the Dean and Chapter of L7ncoln ; but it 
was difallowed by the Court, for the Book itſelf is 
but a Copy, and a Copy of a Copy 1s no Evidence. 
And in this Caſe, the Court did preſume the Grant 
to King 7ames to be loſt; and thereupon Judgment 
was for the Plaintiff, T. per pais 230, * 

32. In an FEje&tment brought by the Leſſee of 
Pride, on a Trial at Bar in the King's Bench, be- 
fore Holt Ch. J. and Giles Eyre, the Plairgiff enti- 
tled himſelf to the Lands in Queſtion, as Heir to 
George, late Duke of bemarle, by being Son to a 
Daughter of one Monk, elder Brother to the Duke, 
ſuppoſing the Duke died without Iffue; the Defen- 
dant claimed under a Deed, and alſo under a Will 
of Chriſtopher, Son to Duke Geprge ; to which the 
Plaintiff replied, that he was not Son to Duke 
George, but a Baſtard; becauſe at the Time Duke 
George married the Mother of the ſaid Chriſtopher, 
ſhe had a Huſband then living, and ſo the Mar- 
rage was void ; and the Plaintiff produced ſeveral 
Witneſſes, who endeavoured to prove this Fact. 
To this the Counſel for the Defendant rejoined, 
that they ought not to be admitted to give Evidence 
to baſtardize a Man that was dead, and after the 
Death of Father and Mother, who were married in 
the Year 1653, and cohabited* together as Man and 
Wife continually to the Time of their Death, which 
was ten Years after; and Duke Chriſtopher was ac- 
knowledged as Son and Heir to Duke George unto 
the Time of his Death, which was in 1668, and 
was called Son and Heir in the Settlement and Will 


of Duke George, and enjoyed the Eſtate according- _ - 


ly, and the Defendant under him by Settlement for 
| 5 above 
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above twenty Years, and Duke Chriſtopher alſo fat 
in Parliament as Son and Heir to Duke George, 
and in a Patent made by King Charles II. was 6 
ſtiled, and in an Act of Parhament that paſſed t9 
enable him to diſpoſe of Lands that were ſettled 
on him as ſuch; and therefore no Evidence ſhall 
be given to baſtardize him here, eſpecially, fince 
this Court will not permit the Eccleſiaſtical Courts 
to proceed in the like Caſe, But both the Judgg 
were of Opinion, that if the Facts were true, the 
Marriage was null and void, and the Jury may find 
the Facts ; and this Evidence was admitted, 4 Le, 
410. Pride verſus Earl of Bath. 2uzre. 
33. Ejedione firme of a Leaſe of Lucy Lady Grif- 
fn, the 7th of Zanuary, 19 Fac. by Indenture, date 
the 6th of December, 19 Fac. habend* a die datus 11- 
denture pred'; upon Not guilty pleaded, and Evi 
* dence to the Jury, the Leaſe was ſhewn bearing 
Date the 6th -of December 19 Fac. and the Habn- 
dum was & Tempore Confeftionis Indenture., And be- 
cauſe a die aatus excludes the Day, ſo as it is not 
the ſame Leaſe whereof the Plaintiff declares, it 
was held that the Plaintiff had miſtaken in his Ac- 
tion, whereof the Plaintiff was nonſuited. 2 Cn, 
647. Scavage verſus Parker, _ 
24. An Ejefione firme, and a Trial at Bar : The 
' Plaintiff had declared of a Leaſe made to him by 
Baron and Feme, and that he being out of Poſt: 
fion, they had made a Letter of Attorney to enter 
and deliver that Leaſe, and that they ſealed and e- 
livered it. And it was now ruled, that the Dect- 
ration 1s naught, becauſe it is not the Leafe of the 
Wife, but of the Huſband only; and that fo tt 
' hath been adjudged in one R7che's Caſe. And that 
;the Letter of Attorney of the Wife is void, becauſe 
it is only executory. And the Counſel for tw 
Plaintiff confefſed that it had been adjudged 
cording). 


Cro. 165. faid to be adjudged contra; but I be- 
Hes it is a Miſtake. Three other Books agree with 
the Report in Noy. Yelv. 1, Wilſon verſus Riche, 
$. C. 1 Brown. 134, 2 Cre. 617. Gardiner verſus 
Norman. | 
- 25. On an Eje&ment it appeared that the Lef- 
for delivered the Deed to his Servant unſealed, and 
without any Date, but a Blank was left'for it ; and 
by Parol commanded him to go and ſeal it on the 
Land, and to inſert the Day that he entered and 
ſealed it on, and the next Day, that is the 28th, 
the Servant went to the Land, and there ſealed the 
ſame, and inſerted the 28th Day into the Blank 
that was left, and the Leaſe was made for twenty- 
one Years from the Date thereof ; and the Plaintiff 
declared on a Leaſe made the 28th Day of Fan. 
and on Eje&ment on the 29th ; and therefore Love- 
lace faid, that the Plaintiff ought to move an En- 
try after the: Commencement of the 'Term, that is, 
on the 29th Day, or after; and it was ſaid, that if 


made the 28th Day, if it was not fealed till the 
29th, yet have they failed in their Proof, although 
the Deed fays it was made the 28th. Dyer ſaid, if 
the Leaſe is ſealed on the Land after the Com- 
mencement of the Term; for Example, the 29th, 
and the Fje&tment is alledged to have been the 
3oth; it is well enough, although the Lefſee did 
not enter the 3oth, but the Day before. Dal. 105. 
Croert verſus Lennarde. | 

36. If an Eje&tment be brought of twenty Acres, 
i 2 a Leaſe of twenty Acres, if the Defendant plead 
ti Nor ejecit ; there, if he is found Guilty but in ten 
e Wl Acres, the Plaintiff ſhall recover; but he ſhould 
oy POt, 1f the Defendant had pleaded Non demiſit. Per 
WH arvood, If the Scal of a Bond be torn off and 
| S 2 refixed 
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cordingly. Noy 233. Phimer verſus Hocket, S. C. + 


the Leaſe be ſuppoſed by the Declaration to be 
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 refixed again, the Obligee may plead Non eft fafiun 
generally, and ſhew the Special Matter in Evidence, 
.or plead a Special Non ef fafium ; per Southcote and 
Wray. Dal. 105. Anonymus, © © 1 
'. $7. On an Fje&tment, the Cate was thus : A Man 
had ſeveral Cloſes, ſome Arable, ſome Paſture, and 
ſome Meadow, and he that claimed them entered 
1nto all, and made a Leaſe; after which ſome of 
the Defendant's Servants came with his Carts into 
one Cloſe, nor was there any other Proof of an E- 
Jectment ; and on this Evidence, Crew, Ch. ]. Dv- 
deridge and ones, directed the Jury to find an E- 
jectment of the Whole, though the Plaintiff ne: 
ther proved an actual Entry into the other Cloſes, 
or any Command of the Defendant's. Let. 8. Ca- 
ty verlus Fiſher. l 
. 28, It was ruled on a Trial at Bar, that if in a 
Declaration in Eje&ment, the Leaſe 1s ſaid to be 
dated after the firſt Day of Michaelmas Term, and 
the Declaration is of the fame Term which relate 
to the firſt Day ; it is Matter of Evidence, and what 
Day the Bill was filed may be proved on the Trial; 
for if it were in Fact filed after the Day of the 
Leaſe, it is well enough. $14. 432. Prodger's Cale. 
39. Ejeftione firme, the Plaintiff declared of 
Leaſe by F. $S. The Detendant ſaid, that long Twe 
before the Leaſe and Ejectment, that the Queet 
was ſeiſed of the Land, and let it to B. for Yeats, 
who let it unto the Defendant for two Years, upol 
whom F. S. the Leflor of the Plaintiff entered and 
expulſed him, and let it to the Plaintiff ; and upon 
this 1t was demurred, becauſe the Plea amounts 0 
Not guilty. Gawdy : The Plea is good ; but if i 
had been in the Caſe of a common Perſon, 1t had 
not been good, without ſaying he ouſted the Lelict, 
and difleiſed the Lefior ; but here there can be 10 
Diſſeiſin to the Queen ; wherefore he faith enoug 


that 
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' that he put. out the Leſſee ; for otherwiſe it is not_ 


good, 10 £4, 4. 6. for otherwiſe his Entry may be 


intended lawful ; but when he faith he expulſed him, 


this intendeth an unlawful Entry, and contefſeth un 
him ſuch a Poſſeſſion, that he may make a good 
Leaſe againſt any but him that hath Right. Þen- 


ner agreed ; and by this Entry he hath gained ſuch | 


a Poiſefſion, that the Leſſee of the Queen may 
bring an Ejefone firme, although the Queen be 
not put out of the Freehold ; which Popham agreed. 
i Cro. 321. Lee verſus Norris. 

40, In Ejettione firme, it was held upon Evidence 
by the Court, that if a Fine be levied, and an In- 
denture to lead the Uſe of it be ſealed and deli- 
vered afterwards ; this 1s not ſufficient to lead the 
Uſe of the Fine, except 1t be averred and proved, 
that the Conuſor intended, before the Fine levied, 
to levy it to this Uſe: Puere. 1 Cre. 218, Foſter 
verſus Fountarne. | 

41, In Eje&tment, Matter of Eſtoppel was given 
in Evidence, and the Counſel of the Party faid it 
was adjudged, that the Jury was bound to take No- 
tice of it under Pain of Attaint; and Yray, Ch. 
J. faid, that the Judgment was againſt Law. A. 
96. Pledall verſus Pledall. | 

42. In an Eje&ment of Lands in Kent, it was a- 
greed, that if Land be alledged to be in Kent, it 
ſhall be prefumed to be Gavelkind Land, if the con- 
trary 1s not proved ; but that the ſpecial Cuſtoms 
ncident to Gavelkind ought to be proved ; as that 
the Husband ſhall be Tenant by the Curteſy, with- 
"4 OR Iflue, &7c. 1 Sid. 153. Brown verſus 

rokes, 


43. A Woman, in an Eje&tment brought againſt 


her, pleads a Cuſtom in the Manor, that the Wi- 
dow of every Copyholder in Fee-ſimple, Fee-tail, 


or tor Lite, ſhould enjoy the Copybold for Term 
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262 The Law of Evidence. 
of her Life, and the Cuſtom was traverſed ; and on 
Evidence at Ne prius to maintain the Cuſtom, they 
proved ſhe claimed the Eſtate only during her Wi. 
dowhood; and on this' Evidence the Plaintiff de. 
murred ; and it was adjudged by the Court, that 
this Evidence did not maintain the Cuſtom pleaded ; 
tor the Evidence was of an Eſtate only during her 
Widowhood ; and- the Cuſtom pleaded was for the 
Eſtate during her Life z which 1s a greater Eſtate, 
Dy. 192, p!1, 23. Lynſey verſus Dixon. 

44. Upon a Trial at Bar by an #/ex Jury, in an 
Action of Treſpaſs and Eje&tment, upon Non culp? 
pleaded, the Matter arifing upon the Iffue, which 
was as touching the Cuſtom of a Copyhold Ma: 
nor; whether the Copyholders upon their Admit- 
tances have uſed to pay Fines uncertain, at the Wil 
of the Lord, or Fines certain (S.) the Value of two 
Years Rent, and no more? To prove the Fines to 
be uncertain, the Plaintiff did ſhew forth divers 
Court-Rolls of Admittances upon Surrender, and 
that the Fines taken by the Lord were not certain, 
but ſometimes ſuch a Sum, and ſometimes another 
Sum, but always under the Value . of two Years 
Rent, .and none above this. Hilliams, Juſtice, 
and the whole Court ; (ab/ente Fleming, Ch: J.) To 
prove a Cuſtom for Uncertainty of Fines, and not 
to be certain two Years Rent, there ought to be 
thewed Court-Rolls, and that in Caſes of Deſcents; 
and that upon ſuch Admittances they have uled to 
pay for Fines above two Years Rent. But Kolb; 
'Fo prove Uncertainty of Fines, (though in Caſes of 
Deſcents ;) if the Fines be: under the Value of two 
TYears Rent, theſe are no Proof at all, for the Fines 
ought to be above two Years Rent; for .it 1s a 
good Cuſtom to pay for Fines upon Admuttances, 
the Value of. two Years Rent, or under, and the 
Proofs ought to be in Caſes of Deſcent ; for F: 

| Fa 
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caſe of a Surrender; or a Purchaſe of a Copyhold, 
the Lord may take what Fine he will ; but ſuch 


Fines are no Proof to prove the Taking of uncer- 


tain Fines by the Cuſtom, but the ſame ought to be 
in Caſes of Deſcent: And as to the Caſe alledged 
to prove Fines uncertain, upon a Deſcent, where a 
Copyholder ſurrendered to the Uſe of a Widow 
for her Life, the Remainder to the Uſe of his Son 
in Tail, and dies, the Son was admitted, and paid 
for his Fine above the Value of two Years Rent; 
In this Caſe the Son 1s not in as by Deſcent, but 


by Purchaſe; and ſo was the Opinion of the whole 


Court ; and fo the Plaintiff perceiving the Opinion 
of the Court to be againſt him, became nonſuit. 
2 Bull. 32. Allen verſus Abraham. | 

45. Upon a Trial at Bar: A Deed of Bargain 
and Sale acknowledged by the Bargainee, and en- 
Tolled, by which a Term for Years was affigned, 
was given in Evidence, without any Proof made of 
the Bargainor's Sealing and Delivery thereof; and 
after Debate it was allowed by Holt, Ch. J. Eyre, 
Juſt. and the whole Court; - for the Acknowledg- 
ment of the Party in a Court of Record, or before 
a Maſter extraordinary in the Country (as this was) 
s good Evidence of its being ſealed and delivered ; 
. and ſuch an Acknowledgment eftops a Man from 


pleading Non eſt faftum. Alfo Enrolments of Deeds 


on the Statute are admitted every Day in Evidence 
without Witneſſes of the Sealing and Delivery; and 
It 1s the Acknowledgment which gives it Credit, 
and not its Operation or Contents; and they alſo 
held, That a ſworn Copy of a Deed inrolled was 


good Evidence. Smertle verſus Williams, 1 Salk. 


281, | | | 

46. In an Ejefione firme brought by the Leſſee 
of a Copyholder, it is ſufficient that the Count be 
general, without any Mention of the Licence ; and 
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264 The Law of Evidence; 


| if the Defendant plead Not guilty, then the Plain. 


tiff ought to ſhew the Licence in Evidence : But 
if the Defendant - plead Special, then the Plaintiff 
ought to plead the Licence certainly in his Repli- 
cation, and the Time and Place when it was made, 


_ 2 Þre. 40. Petty'verſus Evans. 


47. Pope brings a Replevin againſt Skinner, who 


avows the Taking as a Commoner, becauſe the 


Plaintiff*s Beaſts were Damage-feazant : In April, 


11 Fac. the Plaintift in Bar fays, that one Williams 


was ſeiſed of an Houſe and Land, Ec. whereto he 
had Common, and demiſed the ſame unto him the 
30th of March in the ſame eleven Years, to hold 
from the Feaſt of the Annunciation next before, 
for a Year: The Avowant traverſeth the Leaſe 
modo & forma , whereupon Ifſue was taken, and 
the Jury faid, that J/illiams made a Leaſe to the 
Plaintiff on the 25th Day of March, for one Year 
from thence next enſuing : And though this be not 
the ſame Leaſe that the Piaintiff pleaded, (for this 
begins on the Day, and the other begins not ſo ſoon) 
nor was to take his Limitation byt from the Day 
excluded; yet the Court gave Judgment for the 
Plaintiff : For the Subſtance of the Iflue is, Whether 
the Plaintiff have ſuch a Leaſe, or no, from }illiams, 
as by Force thereof he might Common at the Time? 
which appeared for him in this Caſe, and the Modo 
& forma in the reſt is not material; yet it mult 
not altogether depart from the Form of this Ifſue, 
tor had it been found that he had Right of Com- 
mon by a Leaſe from another, or as an Owner, it 
would not have ſerved his Turn, for that had been 
Clear qQut of the Iflye, both in Matter and Form. 
Yet it was granted, that if he had declared in £- 
feftione firme thus, it would have been againſt him 
'Glearly, for there he demands and recovers the Term, 
and therefore muſt make his Title truly. = 
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 ___ The Law of Evidence, 265 | 
That in this Caſe, the Jury might have found di- j 
rectly againſt the Plaintiff Non dimifit modo & for- 
ma, and could not fafely have found a General Ver- 
dict for the - Plaintiff; fo that the Judgment of 
Law upon the Verdict 1s in manner againſt the 
Verdict. Ab. 72. Pope verſus Skinner. INE. 9 

48. Replevin. The Parties being at Iffue upon 
2 Preſcription to have Common in certain Land 
called $:1tch-Hall in Comitar? Warwu?, it was held by 
Anderſon, Walmſley and Beamond (abſente Owen) who 
delivered their Opinion fo to the Jury ; "That where 
one preſcribes to have Common appurtenant to his 
Houſe, and twenty Acres of Land, and it ap- 
pears upon the Eyidence, that he hath but eigh- 
teen Acres, or a lefſer Parcel, yet he hath not 
failed of his Preſcription, But it he had twenty 
Acres, and ten Acres are Freehold, and the other 
Copyhold, he there fails .of his Preicription ; for 
he cannot make a Preſcription for both. So it is, 
if it appears upon the Evidence, that Part of the 
Land was Copyhold a hundred Years ſince, but now 
it 1s Freehold. 1 Cre. 531. Gregory verſus Hill, 

49. In a Replevin, the Taking was ſuppoſed to 
be in a Place called Ke/ftornlyng, and the Defendant 
fays, that the faid Place contains 200 Acres of Pa- 
ſture, which are and by Preſcription have been Par-_ 
cel of the Manor of Ke//torn (and omits naming the 
County in which the Manor lay) which Manor is | 
and was /olum E9 liberum Tenementum of the Defen- [ 
dant, and avows the Taking of the Cattle Da- , 
mage-feaſantz the Plaintiff in Bar to the Avowry 
pleads, that the Place where is Parcel of the Manor 
of Kelſtorn in Kelſtorn aforeſaid, and conveys a Title | 
to himſelf, and traverſeth its being the Avowant's 
Freehold ; and Iflue was taken on the Traverſe z 
and at Nj prius, the Plaintiff gave in Evidence, 
that there was no Manor of Kelftern, and conſe- 

quently 


- 


own Traverſe. Dy. 183. pl. 58. Anonymus. 


and Damages entire were aſleſſed ; and not for the 


for the Taking. Godb. 98. Anonymus. 


PL. 3.57: Anonymrts, 


266 The Law of Evbidence. 
quently the 200 Acres could not be Parcel of it; : 


and by the Opinion of the whole Court, this Eyj. 
dence was adjudged repugnant to. the Plaintiff*; 


50. Ina Replevin, the Parties were at Ifſue upon 
the Property, and it was found for the Plaintiff 


Taking by itſelf, and for the Value of the Cattle 
by themſelves, for the Judgment upon that is ab- 
folute, and not conditional ; and alſo, if the Plain- 
tiff had the Cattle, the Defendant might have given 
the fame in Evidence to the Jury, and then they 
would have aſſeſſed Damages accordingly, viz. but 


51. The Phaintiff in a Writ hor” Waſte declared 
on a Leaſe made to the Defendant by F. S$. which 
F. 8. had granted the Reverſion to him in Fee, and 
that the Defendant attorned ; 1t was doubted, whe- 
ther if the Defendant pleaded Ne granta pas per lt 
fait, or Kiens paſſa per le fait, whether he might 

ive im Evidence that he never attorned Tenant to 
the Plaintitt? And Shelly was of Opinion he could 
not, but that he ought to plead that he did not 
attorn 3 but Kneighty and Fitzherbert were of Opi- 
nion, that the Defendant might. Dy. 31. pl. 215. 

52, Waſte was affigned in "Houſes, and the De- 
fendant pleaded No Waſte, and gave in Evidence 
that the Houles were ſufficiently repaired before the 
Writ purchated : And per Cur'; This Evidence 1s 
not good, but this ought to have been pleaded 
ſpecially, becauſe by the FE vidence, the Defendant 
does acknowledge there was once a Waſte, Dy. 276. 


53. Waſte was affigned in Boſcis, viz. in ſucciden- 
do & wendendo 10 MMercus, and the "Truth was, he 
had only lopped the © Oaks; and it was agreed he 
| may 
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may ſafely plead Nul Waſte, and give this Special | 
Matter in Evidence. Dy. 92. pl. 16. Anonymus. 
54. Waſte was alle in fodiendo foſſam in quo- 
dam prato, The Detendant pleaded No Waſte ; 
and it was found by Special Verdift, that the De- 
fendant dug a Trench to carry off the Water, by 
which the Ground was bettered. It was inſiſted on 
by the Plaintiffs Counſel, that this ought to have 
been pleaded ſpecially, and could not:be given in 
Evidence : But per Cur”, 1t may. Dy. 361. pl. 12, 
Altman verſus -, PD II 
55. In an Action of Waſte, upon the Plea Nut 
Waſte fait, he may give in Evidence any Thing that 
proveth it no Waſte, as by Tempeſt, by Lightning, 
by Enemies, and the like; but he cannot give 1n - 
Evidence juſtifiable Waſte, as to repair the Houſe, 
or the like; if one doth Waſte, and before the 
Action brought the Leſſee repaireth it ; and after 
the Leſſor bringeth an Action of Waſte, and the 
Leſſee plead 2yod non fecit Vaſtum, he cannot give 
in Evidence the Special Matter. Co. Lt. 283. 4. 
56. The Queſtion being, Whether the Manor of 
Sherfield was by Cuſtom deſcendable to the eldeſt 
Daughter ? The Plaintiff for Evidence to prove this 
Cuſtom, ſhewed, that 1t was Parcel of the Manor 
of Odiham, which is ancient Demeſn : In which 
Manor the Cuſtom is, 'That Lands are deſcendable 
to the eldeſt Daughter. But on the other Part was 
ſhewn, that it cannot be Parcel of the Manor of 
Odibam, becauſe it appears by divers Records, that 
this Manor of Sherfield was held of the King by 
Grand Sergeanty : And although it was agreed on 
| both Parts, that there is ſuch a Cuſtom within the 
Manor and Vill of Odiham; yet foraſmuch as it 
holds by ſuch Service, and every Tenure of that 
Manor is of itſelf, it cannot be Parcel of the Ma. 
nor of Odiham, But to that was anſwered, That 


this 
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| this Tenure in Grand Sergeanty was ereCted by King 
Edward II. and now was an ancient Tenure; and 
if here were ſuch an ancient Cuſtom, it cannot he 
_ deſtroyed nor altered by Alteration of the Tenure , 
which was agreed by all the Juſtices. Whereupon 
becauſe divers Precedents were ſhewn, that Lands 
of the Freeholders uſed to deſcend there to the 
- eldeſt Daughter, and Lands in Sherfield uſed to be 
recovered by a Writ of Right Cloſe, in the Court 
there; it was left to the Jury to inquire, whether 
there was any ſuch Cuſtom ? ' And becauſe the Jurors 
lying all Night could not agree, a Juror by Conſent 
was drawn, 3 Cro. 484. Moulin verſus Sir George 
Daljon. 

57. If a Man have two Manors of D. and levy 

a Fine of the Manor of D. Circumſtances may be 
given mn Evidence, to prove which Manor he in- 
tended. 2 Rol. Abr. 676, 7). 12. 

58. In Evidence to a Jury it was held, That 

Proclamations, whereby the Lord claimed Forfei 

| ture, ought to be proved viva voce, and not only 
by the Court-Rolls. 1 Keb. 287. Paie/on againſt 
Danges. 

9. In Evidence to a Jury it was held by the 
Court, That a voluntary Conveyance executed 1s 
not fraudulent, becauſe voluntary ; but it is great 
Evidence of Fraud againſt an After-Conveyance 
made bona fide, becaute the Statute avoids fuch i 
Deeds as are bona fide and on Conſideration, if 
made ea 7zntentione to defraud Purchaſers : And therc- 
fore this Fraud muſt be found by the Jury. 1 Kt. 
486. Garth verſus Mots. 

60. Nota; In the Caſe of ay and Rider, as it 
was told me, H/yndbam ſaid, That Contra&t by a 
Truſtee to take a new Leaſe, 1s a preſent Surren- 
der of the old Leaſe of Ceſtuy que Truſt, being by 


his Af/ent ; which F9fter and T wiſtden doubted ; s 
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all agreed ſuch Contract to be good Evidence to a 
Jury of a Surrender ; and it was ſo found by Ver- 
dit. 1 Keb, 285. Anonymus. | 


CHAP. XI. 


Of Evidence in Pleas of the Crown. See 
before Chap. 1, 2. | 


I, | Bpcra againſt the Honour of a Peer of the 
Realm, who gives Evidence for the King, 
thereby to render him incredible, as to make him 
an Atheiſt, &c. not admitted. Homb. Try. 37, 38. 
2, Printed Trials not allowed to be cited for E- 
vidence, Feſ. Tri. 45. - Langhorn's Try. 17, 50. 

3. Hearſay, or a Report of what another Man 
faid, is no Evidence againlt a Priſoner. Lang. Try. 
24, Lord Ruf. Try. 48. Vide ante. 

4. A Copy of a Record in the Lord's Houſe 
would not be admitted to be given in Evidence at 
Langhorn's Trial, (p. 44.) nor was he allowed to 
prove by Witneſſes what Oats had affirmed in Re- 
lation to him at another Trial. Lang. Try. 45, 49. 

5. The Journal of the Houſe of Commons 1s no 
| Evidence, . becauſe they have no Power to give an 


Oath ; but the Proceedings of the Houſe of Peers 


are Evidence, becauſe that is a Court of Record. 
By Fefferies Ch. J. Oats, 1 Try. 55. 

6. If a Witneſs be ſworn to a particular Thing, 
and ſpeak to another Matter which he was not 
ſworn to give an Account of, this can never be E- 
vidence, By Feff. Ch. Juſt. Oats, 1 Try. 16. 

7. Hear- 


. 
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270 The Law of Evidence. 
7. Hearſay is admitted for Evidence where it is 
to eſtabliſh another Witneſs's Teſtimony ; as where 
a ſecond ſwears he heard the firft- Witneſs declare 
_ the ſame Thing formerly. Oats, 1 Try. 50. * 
8. Where two Facts are alledged againft the fame 
Man, and it be queſtioned whether it be the ſame 
Man, it 1s ſufficient that it 1s reported ; and this is 
Evidence, unleſs ſome one elſe of the ſame 

| Name be produced. Oats, 2 Try. 15. 

9. By Jefferies, Ch. J. Though in Striftneſs we 
do not uſe to admit of what others have ſworn at 
another Trial, unleſs the Party be dead that ſwore 
it; yet the Priſoner 1s ſometimes indulged ſo far 

as to be admitted to prove it. Oats, 2 Try. 40. 
10. Eyidence may be given in Treaſon, to ſhew 
the Temper of the Priſoner's Spirit, and how his 
Inclination hath been all along; though that be 
not the Thing for which he 1s directly called in 
Queſtion. Roſes Try. bg, 70. | 
_ It. Hearſay from others 1s not to be applied 
immediately to the Priſoner ; however thoſe Matters 
that are remote at firſt, may ſerve to prove there 
was a general Conſpiracy to deſtroy the King and 
Government; and ſo was the conſtant Rule and 
Method about the Popiſh Plot, firlt to produce E- 
 vidence. of the Plor 1 in general. By Ch. Juſt. $S7ar, 
Try. 56. 

12. A Witneſs ſhall not ove Evidence of what 
he has heard another fay, (For Hearſay Evidence 1s 
not to be admitted, except as N? 7. ſupra.) See 
State Try. 1 Vol. 689, 777. 4 Vol. 26, 38. 3 Vol. 
129, 159, 162, Yet ſec Vol. 1. 216 and 306. The 
Acts and Speeches of others admitted as Evidence 
againſt a Priſoner. (Sed quere Legem?) 

13. No Witneſs ſhall be admitted to prove what 
another had formerly ſaid in Evidence, though that 
I Party 
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Party be now diſabled to come into Court himſelf, 
Hamb. Try. 31. 2 Y 

14. The Opinion 'of a Third Party againſt the 
King's Witneſs, on B=half of the Priſoner at the 
Bar, not admitted as Evidence; as to prove that 
the Lord E. had no good Opinion of the Lord FH. 
who gave Evidence againſt Mr. 7. makes nothing 
for Mr. Hd, Hamb. Try. 26. 

15. It is not regular to produce any Evidence, 
without firſt opening it. Rookwood"s Try. 63. 

16. By the late Act for regulating Trials in Caſes 
of: Treaſon, 7 W. 3. c. 3. no Evidence 1s to be ad- 
mitted of any Overt-A&, that is not expreſly laid 
in the Indiftment ; but it does not exclude Evi- 
dence in order to prove an Overt-Act laid, though 
ſuch Evidence be not laid. Rookwood"s Try. 74. vide 
ante, | 

17. The Priſoner and his Counſel have been heard 
in the midſt of ſumming up the Evidence by the 
Court, to rectify a Miſtake, Rookwood*s Try. 71. 

18, No Obſervations ought to be made upon 
the Priſoner's Evidence, till he hath concluded to 
give all his Evidence, admitted for good Practice 
in Lord Mobun's Try. 33, 306. 

19. To prove a Hand-writing by Similitude, and 
by thoſe who have known the Hand, though the 
Party was not ſeen to write it, was allowed fſuffi- 
cient Proof of a treaſonable Writing in $S7dney's 
Caſe ; for this is ſaid to be as much Proof as the 
. Thing is capable of, eſpecially where the Writing 

is found in his Poſſeſſion... Sdn. Try. 51. Yet $74- 

ney ſaid, it had been declared in the Lady Carr's 
Caſe to be no lawful Evidence in Criminal Cauſes. 
01dn. Try. 32. 

20. Charnock was indicted, for that he on the 
roth of Feb. 9 W. 3. and at divers other Days and 
Times, as well before as afterwards, in the Foo 

® 
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of St. C, D. did traitorouſly conſpire to kill the King 
And by ot, Ch. ]J. Evidence may be given of a 
treaſonable Conſpiracy, &c. at any Time before or 
after the Time laid in the Indictment: 1ſt, Be. 
cauſe it is only Circumſtance and of Form ; fome 
Day muſt be alledged ; but it is not material (what 
| Day). 2dly, Here the Indictment lays it to be at 
divers Days and Times before and after, which 
comprehends as well what was done the laſt Year 
as this. And as Evidence may be of Matter be- 
fore the Time laid, fo it may be of Matters done 
after that Time, provided it be not after the Time 
_ the Indictment was found: Neither is the Indi&- 
- ment tied up to the Place, for it may be laid of 
any Place, provided it be not out of the County: 
And fo it is of all Criminal Caſes. Charnock's Cale, 
I Salk. 288. See Charnocks Trial, fol. 19, &c. 
21. Indictment, That the Detendant, with others, 
at the Pariſh of St. Giles in the Fields, riotouſly al- 
ſembled, and a certain Chamber of one Sarah 8. 
in the Dwelling-houſe of one David Fames, did 
break and enter, and thirty Yards of Woollen Stuff, 
&c. did take and carry away; and on Evidence it 
appeared to be the Houſe of David Fameſon, and' 
not Fames: And Parker, Ch. J. held, that this did 
not maintain the Indictment, as in 2 Kol. 677. 
Treſpaſs for breaking his Cloſe in Catering, in 
 quodam loco wvocar Calverfeld, abutting South on a 
Mill in the Tenure of F. S. the Plaintiff mutt prove 
the whole Abutment, even its being in the Tenure 
of F.S. (9. if not over nice?) He alfo cited the 
Caſe of the Queen and Sudbury, on an Indictment 
for Aſſault and Battery laid as a Riot ; Two were 
acquitted and Two found guilty, and all were ac- 
quitted; for the Crime was the' Riot, and the whole | 
Charge alledged under that Specification and De- 
{cription, (2 If this be to the Point?) So in in tp 
ale 
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Cafe of the Pliy-houſe ; Indiftmerit for afting # 
Play and ſpeaking obſcene Words, in ſuch a Pariſh; 
in a Play-houſe in Lincolns-Inn Fields : If there be 
no Play-hotiſe in Zncolns-Inn Fields, the Defendant 
muſt be acquitted; for though Words are not {pro- 
perly) local; yet theſe are made ſo; as one may 
make a Treſpaſs local that is not ſo: If the Speak- 
ing had beeri alledged in Lincolns-Tnn Fields; then 
it had been laid as a Yenue; bit here 'it is other- 
wiſe, for here it is alledged as a Deſcription where 
the Play-houle ftood. And in the Principal Caſe; 
Part is local, and Part is not local ; the Cubriculum 
(Chamibet) is local, the Taking and Carrying away 
is not local, But then all is put together as one 
entire Fact undet one Deſctiption; and you cannot 
vide ther, (Quere The Force br Fraud of this 


Way of Reaſoning ? For the Principal Point ought - 


to govetn 1ts Adjun&ts,; and the Principal here be- 
ing the Breaking of the Chamiber of S. S$. Whether 
It were in the Houſe of James or Fameſon, ſeems 
8 not material.) The Queen verſus Carnage; 1 Salk; 
» Eo 1s TO Es 
22, Indiftmetiit was fot a Cheat done to F. S: by 
impoſing upon him a Quantity of Beer mixed with 
Vinegar, and the Grounds of Coffee, for Por! Wine; 
one of the Defendants pretending to be a Broker; 
and the othet a Portugueze Merchant; for the better 
carrying on of the Cheat. And by Ho/! Ch. Juſt: 
The Party 6 impoſed on was himſelf admitted a Wit- 
nels. to prove the Fact upon the Trial; For in ſuch 
private Tranſa&tiohs no Body elſe can be a Witneſs 
of the Circumſtances of the Fa&t but he that fuf- 
fers. The Deen againſt Matkartney and others; 

I Salk, 286. - | | : | | be 
23. And yet Holt; Ch. Juſt. ſeetried to be of 4 
Ufferent Opinion in the Caſe of the King and /h:- 
mg, 1 Salk, 283, Where an Information being az 
T gainlt 
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2194 The Law of Evidence, 
 gainſt the Defendant for a Cheat ; and on the 'Tria) 
the Fact appearing to be, that he had a Promiſe 
of a Note for 5 /. from his Mother-in-law, and«that 
by ſome Slight or Trick he had got her Hand toa 
Note for 100/. Here the Chief Juſtice held, That 
the Mother could -not be a Witneſs, ſhe being con- 
"cerned in the Conſequence of the Suit; and if her 
Evidence were admitted, it might be a Means to 
diſcharge her of the 1007. For though the Ver. 
'di&t on this Information cannot be given in Evi- 
dence in an Action on the Note for the 100. yet 
we are fure to hear of it to influence the Jury; 
And he ſaid he could not diſtinguiſh this from 
the Caſes of Perjury or Forgery, where the Party 
whoſe Intereſt is defeated or prejudiced by the 
Deed, Ec. is no Evidence to prove the Perjury or 
Forgery. But notwithſtanding this Opinion of Holt 
to me 1t ſeems, that the Caſe here rather ' reſem- 
| bles that of Fraud precedent, where Holt ſeems to 
| be of a different Opinion. And zote; in Caſes & 
Uſury, if the Money is repaid, or of Extortion, &t, 
the Party injured 1s always allowed to be a Wit 
nels, 2, See 1 Salk. 289, Anonymus. Where the 
Son took the Father's Money, and gave it to, 
ſpent it on 4. and the Son was admitted a Witnel 
to prove it ; in Trover, | 
24.-In an Action on the Caſe for a Deceit ; the 
_ Plaintiff ſet forth, Thar he bought of the Defendant 
ſeveral Parcels of Silk for Baladine Silk, and that the 
Defendant fold it to him for Baladine Silk ; wheres 
it was another Kind of Silk; and on the Trial, 0n 
Not guilty, it appeared there was no a&tual Deceit in 
the Defendant, who was the Merchant, but that 1! 
was in the FaQor beyond Sea. And it was doubted if 
this Deceit of the Faftor ſhall charge the Merchant! 
And Holt Ch. Juſt. held, That the Merchant was at- 
ſwerable, though not Criminaliter, yet C wy ; 
eeing 
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feing ſome Body muſt be a Loſer by this Deceit, it 


is more Reaſon that he, who imploys and puts a Truſt 
and Confidence in the Deceiver, ſhould be the Loſer, 


than a Stranger. And the Plaintiff had his Verdi&t. 
Hern verſus Nichols, 1 Salk. 289, _ + 

25. See the Caſe of Middleton verſus Fowler & aP, 
1 Salk. 282. where it was held by Holt Ch. Juſt. at 
Nif privs, That the Maſter of a Stage-Coach was 
the Maſter takes a Price for the Carriage of Goods 
as well as for Perſons; and though the Money be 


given to the Driver; yet that is as a Gratuity, and 


cannot bring the Maſter within the Cuſtom; for 
no Maſter 1s chargeable with the Acts of his Ser- 


yant, but when he acts in Execution of the Autho« 
rity given by the Maſter. (Qyere de hoc?) And 
63 the Act of the Servant is the A& of the Ma- 
er, h 
26. If a Man ftand charged with the fame Crime 
with the Prifonetr, though he be not convifted, his 
Evidence on the Behalf of the Priſoner is of little 
Weight. 5 Feſ. Try. 73. | | 

27, Lord Ch. J. Feferies would not admit a Wit- 
neſs to ſwear that he was forſworn at a former Trial; 
for he that has once forſworn himſelf, ought not to 
be a Witneſs after that in any Caſe whatſoever. 
Oats's Try. 68. To 

28. Langhorn defired that he might examine 
ſome of his Witneiles after the King's Counſel had 
done ; but he was then told, he might then ſay 
What he would for his Defence, but not examine 
any new Witneſſes. Langhorn's Try. 47. 

29. Witneſſes may be examined to give an Ac- 
count of the general Tenour of the Converſation of 
a Witneſs againſt a Priſoner, but not of particular 
Crimes, Rookwood*s Try. 64, 65. 

| | T 2 30. By 


not chargeable for Goods loſt by the Driver, unleſs 
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30. By North, C. J. The Priſoner muſt haye 
| Liberty to afk Queſtions while the Evidenee is gj. 
ving, becauſe there are ſome Queſtions that elſe might 
be forgotten, and the Opportunity will be loſt ; but 
when he hath aſked thoſe Queſtions, he 1s to make 
his own Obſervations upon them in private to him- 
{elf, and afterwards it will be Time for him to ar- 
gue upon it when the King's Counſel have done 
their Evidence z before, it will do him little Service, 
| and cannot be permitted. WYakemar's Try. 19. 

31. Foſeph Clark was indicted in London for High 
Treaſon for Coining of Money ; and upon the E- 
vidence it was proved againſt him in Londen, as it | 
ought to be, the Indittment being there : But a 
great deal of more Evidence was given againſt him 
of committing the ſame Crime in Middleſex and 
Eſſex, which was agreed to be good Evidence, 
Kel. 33. 2 
32. Firſt, In Caſes of Felony, by Stat. 1 & 2 Ph, 
& Mar. c. 13. and 2 & 3 Ph, & Mar. c. 10. the 
Juſtice hath Power to a the Offender and In- 
former. 24ly, The Examination of the Offender 
not upon Oath, but ſubſcribed by him. 3dfy, Ex 
amination of others mult be upon Oath. 4#hj, 
This muſt be certified by the Juſtices, x, IF it be 
but a ſmall Felony, to the Seſſions; 2. If it: be a 
oreat Felony, &c. to the next Gaol-Delivery. 5th, 
Fheſe Examinations, if the Party be dead or ab- 
ſent, may be given in Evidence ; but Prudence to 
have the Juſtice or his Clerk ſworn to the Truth 
of the Examination. . 6/bly, But Examinations ta- 
ken upon a Cauſe of Ss for a forcible Mar- 
riage, not allowed to be read upon an Indictment 
oyon 3 H. 7. for the ſame Marriage. . H. P. C. 263. 

- 33. The Examination of an Infant of Thirteen, 
nay, of Nine, has been alongd in ſome Caſes. 
H,P.C. 264. 


34. In 


F--"Y 
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24, In an Information for a Libel againſt the 


Government, Not guilty being pleaded upon the 


Trial, the Attorney General offered in Evidence 
Depoſitions taken before a Juſtice relating to the 
Fact, the Deponent being fince dead ; and per Cur 
upon Advice with the Juſtices of C. B. In Caſes of 
Felony, ſuch Depoſitions before a Juſtice, if the 
Party die, may be uſed, by the Stat. 1 & 2 Ph. & 
Ma. c. 13. But this cannot be extended farther than 
the particular Caſe of Felony, and therefore not to 


this Caſe. The King againſt Paine, 1 Salk, 28x. 


vide Cumberb. 258. 

35. If the Indiftment differ 7 ſpecie mortis, then 
it maintains it not: As Indi&tment of Poiſoning, 
Evidence of Stabbing maintains it not: But it the 
Indictment be of poiſoning with one Kind of Poi- 
ſon, and the Evidence of another ; or of killing 
with a Dagger, and the Evidence 1s of killing with 


a Staff z yet it maintains the Indictment, for it a-_ 


orees in Subſtance and Kind. FH. P. C. zbid. 

36. The like of Acceſſories before, though the 
Porfon or Weapon different. Indi&tment that A. 
gave the mortal Blow, and B. C. and D: were 
Preſentes &. Abettantes, yet it maintains the Indict- 
ment. i. AE; Ihe; 

37. Indiftment -of A. as acceſſory to B. and C. 
Evidence proves him acceſſory only to B. main- 
tains the Indiftment. H. P. C. ibid. 

38. Indictment of Murder ex malitia precogitata, 
Evidence of Malice in Law ; as killing an Officer, 


or without Provocation, yet maintains the Indict- 
ment. "H, P. C. mid. © : 


39. Inditment upon the Statute of Stabbing, 


21 fac. Evidence that the Dead ſtruck firſt, yet 
Evidence to maintain the Indictment for Man- 
ſlaughter generally. H. 23 Car, Horwood's Cale. 
H. P. C. 266, | | 

T3 40. 1d 
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| 40. Two indifted as Principals ; Evidence proves 
one Acceſlary before, he ſhall be diſcharged of that 
Indiftment, #. P. C. 266. 

41. A Mather endeavourit to conceal the Dea 
of Jos Baſtard-Child, ſhall ſuffer Death as' in Caſe 
of Murder ; unleſs ſhe prove by one Witneſs that 
the Child was born dead. H. P.C. 266. 

42. One Burgeſs being outlawed upon an Indi&. 
ment of Manſlaughter in the County of Middleſer, 
brought a Writ of Error to reverſe the Outlawry; 
and "Ellaned for Error, that he was over the Seaz 
at the Time of the Outlawry, viz. at Utrecht in 

partibus tranſmarinis. Hereupon Counſel being ap- 
| pointed for the Priſoner to plead, and the Error 
aſſigned, the King's Attorney takes Ifſue, that he 
was here in Middleſex at the Time of the Cu 
ry, and traverſeth his being at Utrecht, 
Whereupon Iflye being joined, and a Jury o Mil 
dleſex at the Bar, the firſt Day of this Term, Cal- 
thorp being aſſigned of Counſel for the Priſoner, 
for Afignment of Error offered in Evidence a Cer- 
. Tificate under the Seal of the faid Town. , Fonts, 
Juſtice, moved it as doubtful, whether he might 
ave Counſel upon his Trial? But all the other 
Juſtices held clearly, that he ſhall have it when 
the Trial is not on. the A& laid in the Indif- 
ment, but upon collateral Matter, (namely, of his 
being beyon Seas.) And all the Juſtices held, that 
It 1s not material in what Place beyond Sea he Was, 
ſo as he was over the Seas; and that the Certifi- 
cate ynder the Seal of the Town where he was re-- 
 fident, without Oath of the Truth thereof, and one 
ſworn for the Expoſition of it in Engliſh, is not 
allowable ; but a Witneſs being ſworn, faid certain- 
ly that he was there in Service at the Time of the 
Outlawry, and before: Whereupon the Jury gave 
their Verdict accordingly ; and then he was inftant- 


ly 
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ly arraigned upon the Indiftment, and pleaded. 
2 Cro, 365. Burgeſs's Cale. 

43. Indictment was for Battery upon Doftor R, 
and the Evidence was, That the Defendant did ſpit 
in his Face, Per Holt, Ch. F. It is a Battery. And 

per ipſum, Though one cannot juſtify a Battery by 
Go aſſault demeſne, by pleading it to an Indictment, 
yet he may give 1t in Evidence upon Not guilty, 
and he may be thereupon acquitted. 6 Med, 192. 
Dom? Reg* verſus Coteſworth 

44. Bocknam was indicted for ſtriking one Harl- 
fone in Weſtminſter-Hall, whilſt the Courts were fit-. 
ting. On the Trial the Nefendant offered to prove, 
that H. one of the Evidences for the Crown, had 
offered to compound with them to take a Sum of 
Money ; but the Court would not permit ſuch E-. 
vidence to be given to leflen the Credit of the Wit- 
neſs ; for they faid that it ſhall be intended as a 
Compoſition for the Battery, and not for the In- 
ditment, which was not in the Party's Power to. 
compound. 2 61d. 211. Rex verſus Bocknam, 

45. Bigland excepted to an Indiftment of Cotta- 
ger, in regard he had a Licence of the Lord, and-' 
a Continuance by the Seffions z but per Cur, They 
would not quaſh it for this Caule, but ordered him, 
to plead, and give this Matter in Evidence. 2 Keb. 
503. The King verſus Hutchins. | 

46. On an Indictment for not —_ to Church, 
the Jury would not find the Bill, unleſs it were 
proved Sus the Party was at no other Church. But 
per Curiam, This'was an Offence, and ſuch Nega- 
tives are. needleſs ; nor, by Wyndham, is it neceffary 
to ſwear the Party was not at his Pariſh Church, 
but that on diligent Search he could not ſee him 
hare, and that 1s ſufficient to put the Affirmative. 

0 be proved by the Party indicted; which the. 

T4 Court. 
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Court alſa agreed. . 1 Keb. 740. King verſus City of 
Nerwich and Dioc. 

47. In an Information cf by the Attorney 
General for the King; after Evidence is given, if 
the Jury are agreed on their Verdict, and the At- 
 torney declares he will proceed no further, but de- 
fires, as he may, that a Juror may be drawn, and 
It 1s accordingly done, and fo no Verdict is given; 
On a new Information brought by the Attorney for 
the King, none of the firſt Jury ſhall be admitted 
on the new Trial, to give Evidence that they were 
- agreed to have found a Verdict for the Defendant; 
becauſe by the ſame Reaſon that jt ought not to. 
be publiſhed againſt the King in the firſt Infor- 
mation, it ought not in the Second ; for if it ſhould, 
the King would haye no Benefit by his withdraw: 
ing a Juror, by his FIETORRETIE, in the firit Infor- 
mation, P, 16 Car. B. R. Roberts and Sir Simon 
Harcourt ; and it was faid to he the Practice, by 
Judge Foes, and Banks Attorney General ; other- 
wiſe, where a Title between private Porkus Is 1n 
Queſtion, which does not concern the King. 2 Rol, 
Abr. 679, 10. & 680, 11. 

48. It an Information or Action 1s brought on 4 
Penal Statute, and there is another Statute which 
exempts the Party from the Penalty ; it he plead 
the General Iffue, he cannot give the laſt Statute 
in Evidence, although it be in the Nature, of a Pro- 
viſo; for it not being in the ſame A& which gives 
the Penalty, it ought to be pleaded. Mich. 15 
Car. B. R. per Jones. 2 Rol. Abr. 683. pl, 13. 

49. In an Information on the Statute 5 £4. 6. 
for Ingrofling ; if the Defendant plead the General 
{ffue, he cannot give in Evidence a Licence accord- 
ing to the Proviſo in the Statute, P. 12 Fac. B. Pye 
verſus Boyer, And this was faid to be the conſtant 
Courſe « of the ER 2 Rol. Abr. 683. pl. 11. 
50. An 
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\ 40. An Information was exhibited againft one 
for Perjury ; ſetting forth, that the Bill in Chancery 
was exhibited by one 4. B. and the Proceedings 
thereupon 3 and the Perjury was aſſigned in a De- 
poſirion made by the Defendant the goth of Fuly 
1683, and taken in that Cauſe before Commiſſioners 
in the Country. It was tried at the Bar, and the 

Queſtion was, Whether the Return of the Com- 
miſlioners, that the Defendant made Oath before 
them, ſhall be a ſufficient Evidence to convict him 
of Perjury, without their being preſent in Court, 
to prove him the very ſame Perſon? Sergeant 
Pemberton admitted an Information will he in this 
Caſe againſt him, but the Commiſſioners muſt be 
here, or ſome other Perſon, to prove that .he was 
the Perſon that made the Oath before them : The 
Commiſſioners do ſign Depoſitions, and they ought 
to produce them ſo ſigned to the Court, and prove 
itz for Depoſitions are often ſuppreſſed by Order 
of the Court. ' If a true Copy of an Afﬀidavit made 
before the Ch. J. of this Court, be produced at a 
Trial, it is not ſufficient to conviet a Man of Per- 
jury. This is not like the Caſe of Perjury aſſigned 
in an Anſwer in Chancery taken in the Country, 
for that is ynder the Party's Hand ; but here 1s no- 
thing under the Defendant's Hand, and therefore 
the Commiſſioners ought to be in the Court to 
prove him to be the Man. The Court were equally 
dvided : The Ch. J. and Yythens, Juſtice, were of 
Opinion, that it was not Evidence to convict the 
Defendant of Perjuryz it might have been other- 
wife upon the Return of a Maſter in Chancery, for 
he is upon his Oath, and is therefore preſumed to 
make a' good Return: But Commiſlioners are not 
upon Oath, they pen the Depoſitions according to 
the beſt of their Skill, and a Man may call him- 
{elf by another Name before them, without any 
_ Offence, 
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| Offence. The Commiſſioners cannot be miſtaken ' 
in the Oath, though they may not know the Per. 


ſon; for this Court may be ſo miſtaken in thoſe 
who make Affidavits here, but not in the Oath, 

if the Commiſſioners, or Clerk to the Commiſſioners, 
had been here, they would have been good Evidence, 
If an Aﬀidavit be made before a Juſtice of Peace, 
of a Robbery, as enjoined by the Statute, if you 
will convict the Perſon of Perjury, you muſt proye 
the Swearing of the Afﬀidavit. The Attorney Ge- 
neral perceiving the Opinion of the Court, rather 
than the Plaintiff ſhould be nonſuit, becauſe no FE. 
vidence could be given, offered to enter a Noll: 
proſequi, which the Court faid could not be done, 
becauſe the Jury where ſworn z but he inſiſted upon 
it, and faid he would cauſe it to be entered. 2 Mod. 

116. Anonymus. 

51, Information for Perjury in an Affidavit in 
C. B. made before the Commiſſioners in the Coun- 


try, in a certain Cauſe depending there, was tried 


before Eyre, and convicted ; and ſeveral —_— 


_ ariſing upon the Evidence, he ſtopped the Poſtea, 


till the Opinion of the Court was had upon Mo- 
tion, The Proof of a Cauſe depending was only a 
Capias, and Warrant thereon, and Afidavit filed 
and allowed. I urged another Exception, that 


' there was no Proof that the Party (before whom the 


Aftdavit was ſworn) was a Commiſſioner, and held 


_ that 1t need not, unleſs you diſprove it on the ©- 


ther Side: That the Proof was only by. Copy of an 
Affidavit, and no Proof that it was the Defendant's. 
{ urged that this is a dangerous Practice ; any Man 
might be repreſented 3 a talſe Oath may be fworn 
by another Man. in my Name: And per Cur, the 
Affidavit being of the Defendant in the Caule, and 
uſed by him, upon Motion in Court, it is enough, 
otherwiſe if not "01 : but a Copy of an ARES 
only 


} 
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only produced againſt a Man, without Proof that 
he made it, uſed it, or was concerned in the Cauſe, 
that would be inſufficient ; ; Judgment pro Rege. Show. 
397- Dominus Rex verſus Fames. 

. An Information was againſt the Defendant 
for making a falſe Return to a Mandamus, com- 
manding him to proceed to the EleCtion of a Town- 
Clerk for the Corporation, in the Room of one 
Buſhell, To which he returned, That before the 
Arrival of the Writ, F. S. had been duly choſe and 
ſworn into the faid Office z and it appeared on E- 
vidence, that the Right of Eleftion was in thirty 


Common-council-men ; that the Mayor ar ſuch a 


Time, before the Arrival of the Writ, had ſum- 
moned them to meet in order to the Election ; 
and that twenty-eight met, and three Candidates 
were ſet up, that two of the twenty-eight voted for 
one, that thirteen voted for another, and the Mayor 
and Twelve voted for the Third ; that the Mayor 


me. to have a caſting” Voice, declared his 


n duly elected, and at another Court ſwore him 
in. And the following Points were in this Caſe 
ruled by Holt, Ch. J. at Ni! privs. 1. That there 
needs no more Evidence to prove this Return to 
be the Mayor's, but the Copy of the Writ and the 
Return thereof in the Crown-Office. 2. That tho? 
upon Conſultation the Majority be againſt him, and 
make a Return in his Name, yet it ſhall be taken 
to be his, if he does not come and diſavow 1t. 


3. That it is not neceſſary to prove a Delivery of - 


the Writ to the Mayor, no more than to a Sheriff 
in a falſe Return againſt him. 4. That notwith- 
ſtanding the Writ 1s to be delivered to the Mayor 
as the moſt viſtbie Part of the Corporation. 5. That 
this Action for a falſe Return may be brought a- 


gainſt the whole Corporation, or againſt any Parti- 


cular Member of it. 6. That the Mayor, or other 
Head 
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284 The Law of Ebſdence, 


| Head Officer of common Right has no caſting 
Voice; but ſuch a Thing may be by particuhr 
Conſtitution, as by Preſcription or Charter. 5. If 
there be an Equality of Votes, and therefore they 
cannot chuſe, upon Mandamius they muſt agree, or 
elſe they ſhall all be brought up as. in Contempt, 
and laid by the Heels till they do agree ; for after 
a Jury 1s ſworn, they ſhall be impounded till they 
all agree; but here it ſuffices that a Majority do a- 
gree: And the Mayor was found Guilty. 6 Mod, 
152. Dow Reg verſus Chapman, 
53. Preſentment of a Juſtice of Peace, upon his 
View, of a certain Way in the Pariſh out of Re- 
pair : The Defendant traverſes it generally Non cul. 
a finds Special Verdict, that it was no common 
Highway, but that it was out of Repair. Mr. Dar- 
nel for the Pariſh argued, that this being found: to 
be no Highway, makes it to be a void Prefent- 
ment, becauſe it 1s a limited Juriſdi&tion. Fones 3 55. 
Then, ſuppoſing 1t were an Indi&tment, yet this 
might be given in Evidence upon Not guilty ; 
and cited 10 7, 6, 16. Treſpaſs for breaking and 
entering a Warren; No Warren 1s an ill Plea, be- 
cauſe 1t amounts to the General Ifſue. Holt Ch. ]. 
| You may traverſe, but that is only by Virtue of a 
particular Clauſe in the Statute z but the 2wre 1s, 
It when you plead Not guilty, you do not admit 
it to be a good Preſentment, and that it was an 
Highway? A Pariſh, who is to repair of common 
Right, cannot plead Not guilty, and give in Evi- 
dence, that another ought to repair, but they muſt 
plead it ſpecially 3 for on Not guilty, you ſhall not 
throw it off on another; as was held by Hale, in 
the Caſe of Leather-Lane: But if a particular Per- 
ſon be indited for not repairing where he 1s 
bound thereto Ratione Tenure, there, upon Not » 
guilty, he may give any Thing in Evidence, Up- 
on, 
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found not, an Highway, it is Not guilty, as in the 
Caſe of Hampſtead for Green-lane; but in Caſe of 
a Preſentment, it goes in Avoidance of the Juſtices 
Juriſdiction, which this Plea doth admit. Eyre : 


It is Part of his Preſentment that they ought 


to Repair, and then ſurely they may give it in E- 
vidence as a Diſcharge. This Caſe was moved again. 


Holt : The Being of an Highway i is Matter of Sup- 


poſal, and muſt be denied in Pleading, and fo held 


in the Caſe of Leather-Lane, Eyre : You may give. 


it in Evidence, for it. is the 4 with No Park 
or Warren. In Treſpaſs, it 1s Not guilty ; the Pre- 


ſentment is but in Nature of an Indictment, Per 


Cur, ordered to Stay. Show. 270 & 291, Aex 
and the Inhabitants of Hornſey. 

54. Note; In the Caſe of Thurſton verſus Slatford, 
I Salk, 284. a Record of Sefſions was admitted as 
Evidence to prove the Plaintiff had not taken the 
 Oaths; and ſo his Office yoid, viz. Caſe was brought 
in C. B. upon Indebitatus alſumpſe t for 51. received 
to the Plaintiff's Uſe, being Fees of the Office of 


Clerk of the Peace of Oxfordſhire : And on Non af- - 


ſumpfit it was inſiſted, that the Plaintiff had for- 
feired his Office, by not qualifying himſelf accord- 
ing to Law. They ſhewed that he was admitted 
to the Office in April, and produced the Record 
| of the Seffions, to prove that he had not taken 
the Oath ; the Plaintiff offered a Bill of Exceptions 
to this Evidence, which was brought into B. K, 
with the Record by Writ of Error: And Hol! 
Ch. J. ſaid, That if a Judge admits that for Evi- 
dence which is not, the other Side cannot de- 


mur for that Cauſe; but nwſt tender a Bill of 


Exceptions. But he held, that this Record was E- 
vidence : That indeed, if there be a Mi -entry, 1t 
might: be {upplied - and corrected by other Evi- 
dence 5 


on: an Indictment of a Pariſh for an Highway, W--- 
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285 Thi Law of Evidettcs., 
dence ; for the Party ſhall not be concluded by the 
Miſtake or Negligence of the Officer ; but till ie 
Ss is a Record, and fome Proof; though not a com: 
B pleat Proof; and might -be- left, to the Jury. He 
= remembered a Cafe, where the Univerſity of Oxford 
entitled themſelves to a Preſentation; by a Convic- 

tion of the Earl of Shrewsbury for Recuſancy ; and 

upon giving ſome Evidence that the Record wag 

loſt, the Univerſity was permitted to prove the Ef- 

| feft of 1t by other Evidence. dS Ws ETA 

55. Note; It is a general Rule in all Caſes Ciy]l 

and. Crimimal, That the beſt Evidence that may be 

had, or that the Nature of the Thing will bear, is to 

be given. As in the Caſe of Dillon atnd Crawley, 

Paſ. 13 W. 3. Error was brought in B. R. of a 
Judgment upon a Demurrer to Evidence in C. B. 

where the Witneſs. to the Sealing and Delivery of a 

Deed did not appear ; but to prove it the Party's 

Deed, they proved an Indorfement made by him 

thereon about three Years after, reciting a Proviſo 

in the Deed, That if he paid ſuch a Sum the 

Deed ſhould be void, and acknowledging that the 

Sum was not paid; alſo a Fine was levied of thoſe 

very Lands mentioned in the Deed to Crawley; 

and by the Indorſement he expreſly owned it to be 

his Deed; and upon this the Deed was fead in E- 

vidence in C. B, And now it was objeted; that 

this was not the beſt Evidence that the Nature of 

the Thing could bear, ' it being only circumſtantial, 

which never ought to be admitted, where better 

may be had ex natura Rei: For Circumftances are 

| fallible and doubtful. And it is upon this Reaſon 
- _ that a Copy of a Record is admitted, becauſe one 
cannot have the Record itſelf; but a Copy of a Co- 

| ' Þy will not do. And lately, upon Non ef fatium 
pleaded to a Bond, one of the Witneſſes fubpoenacd 
did not appear; and it was offered to be pon 
a | at 


The Law of Evidence. 


that he ' had owned it to be his Bond ; but denied. 
—————-But per Holt C. J. Can there be better E- 
vidence of a_Deed than the Party's owning it, and 


Cur, Judgment was affirmed. See C aſes Temp. Holt, 
2 00. 
= 56. Where the Minutes of the Rd of a Trial, 
at > Rich a Perjury was ſuppoſed to be commirted, 
are not Evidence on an Indictment for Perjury. 
Ibid. 347. 

57. Where and what Convidtivns or Pardons, 
are to be allowed or diſallowed as Evidence. Yide 


Fleet Priſon, 


reciting it under his'Hand and Seal? And per tor” 


ibid. 134, 135. The King verſus The Warden of the 
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Argon See Joſntrriants. Plea; 
* ns Trover and Converſion; 


ie is T7 =. Plea in Trover, brought by one as Ad- 
miniftrator on the Poſſeſſion of the Deceaſed, that 


he made a Will. - | Page 184, Caſe 25 
Abſence, 


For ſeven Years of the Perſon on whoſe Life an + 
ſtate depends is ſufficient Evidence of his Death, 


IN P. 75 8, &c. c. 21 
Abuttals, | 
How they ought to be proved. p. 226, Ec. c. 33; 


34, 355 36 
Acceſſow., Vide Jhditment, Infoanation. 


What Evidence ſhall be ſufficient to convict them, 
and what not, p. 277. c. 36, 37, and 286, c. 40 
Account, See Confeſſion, Declaration, In- 


. fimul Computaſſet, Jil Debet, Plene 
Admiuiſtravit. 


Before the Ordinary ſhall not be given in Evidence 
on Plene Adminiſtravit pleaded. p. 128, c. 110 


Attott. 


EEG» & 34.. 

Axon See General Jfſue, Statutes _ 

On the Statute of Winton, one who hath Lands in 

the Hundred, and don't inhabit, may be a Wit- 

— Page yo, Caſe 57, and 71, C: 58 

' On the Statute of Winton may be brought, though 

the Party do not follow the Thieves after haying 

made Hue and Cry. P. 49, C. 5 

Whether the Party, Plaintiff, may be a Witneſs to 

prove Deliyery of Money to his Servant, who 

was robbed, becauſe it may be proved by others; 
ee es p. 5c 8; $6 9 
Inhabitant, though he pays no Taxes, is no Witnels., 
DIO SE P. 71, C. 58, 59 
Almſmen may be Witneſſes for the Hundred, in an 
, Action on the Statute of //incheſter. p. 71, Cc. 59 
adminiſtratoz. See Not guilty, Erecuto2. 
o prove one ſo, it is ſufficient to produce the Book 

| of the Eccleſiaſtical Court, p. 102, 103. C. 47 

In Trover by Adminittrator on the Inteſtate's Pol- 

ſeſſion; Defendant cannot give in Evidence a 
Will on the General Iflue; aliter if on the Ad- 
 miniſtrator's own Poſſeſſion, —p. 130, C. 4 

Aﬀidavit, CTR STEEN Y 

Made voluntary before a Maſter in Chancery, whe- 

ther it is Evidence. p. 99, c. 31, and 122, c. g2 

Almanack; Vide Day. | TR: 

It is good Evidence to prove the Day of the Week. 
| Rs EO Ns ©." Þ, 120,604 
. _ See Exemplification, Depolitions, 
| rultee. | | | 

In an Engliſh Court 1s good Evidence againſt the 

Defendant himſelf, not againſt others. p. 106, 


te : | | C. 57 
Of Feoffee in Truſt refuſed ts. be admitted in Evi- 
dence. | Fa Pp. 107, C. 58 
Of Guardian ſhall not be read. P. 107, C. 59 

vo n 


The TABLE. bo 
In Chancery, which is prejudicial to his Eſtate, ma 
be given in-Evidence againſt him, not again{ 
__ his Alienee. ; Page 163, Caſe 32 
In Chancery, not Evidence at Law tor the Party, or 
againſt a third Perſon. P. 137, C. 136 

_ Appeal. Vide Jndiftment. 

What is not good Evidence in one, Þp. 32, c. 66 
Apprentice. THE 
Vide the Statutes for ſtamping Apprentices Inden- 

tures, in' order to be given in Evidence, p, 28, 


_ -. 


rr 


: | £. 45 
App2opuation. | 
When it ſhall be intended, | P. 9O, C. 18 


'To-lay one's Hand on one's Sword 15 one ; but if the 
Party fay, Were it not Aſfize-Time, I would tell 
you more; 1t 18 none. : P. 250, c. 60 
To punch one with his Elbow in earneſt Diſcourk, 
without any Intent of Violence, is none. #bid, 
Aſſumplit. Sce_ Conſideration, Coverture, 
' Damages, Declaration, Jnſimul Com: 
putaſlet, Inquiry, Non Aſſumpſit, Note, 
2avment, JAlene Adminiſtravit, Þ2omile, 
—; "wan Yeruit, Statute, Submiſſion, 
Writ. 
The Plaintiff may give in Evidence Matter of Parol- 
Contract, but not Specialty. P. 155, G4 
When it may be maintained by Evidence of Service 
: done voſuntarily. >" TSS 
__ Aſſumpſit infra ſex annos, Vid Replication 
Evidence of an Acknowledgment is not concluſive, 
ot; Pp. I69, C. 51, 53 
"But an Acknowledgment 15 Evidence of a Promiſe. 
| | P. 169, C. 53 
The Original need not be given in Evidence. p. 109 
"+ = 
Evidence 


Fre TABLE: 


| Evidence of Promiſe to the Executor on Declaration 


on Promiſe of the Teſtator, though "that was 
| within ſix Years; is not good. Page 16 9, Caſe 53 


Whether Evidence of a Renewal of the Promiſe by. 


one; on a Declaration of a Promiſe by four, is 
OE ITT p. 170, C. 54 
On Ifliie Nor aunt, Infancy or Payment may be 
given in Evidence. _ p. 156, c, 6 
Attachment, Vide Dfficer. ff | 

Againſt an Officer for Arreſting one come to give E- 


_ vidence. ' _ P: 28zC, 47, 48. 


Attainder. $Sce Challenge, Confeſſion, Pi- 


A Writ of Attaint diſables one from being an Evi- 


dence. P. 35, 39, C 5. & 13. P. 46, C. 24. 


| and 47, Cc. 29 
No Evidence neceflary on paſſing a Bull of Attainr. 


Cee? 7 | p.17s C.'73 

Averment. Vide Debt. n 

If laid in a Declaration on a Promiſe of a greater 
Sum than is neceſſary; yet mult be proved. p. 167, 


, ELD. C. 49 
Augmentatfon. | 
How it ſhall be proved. P. 128, C. 112 
Award, ' Vide Submiſſion, 
B. 
- Bail, Vide Conſent; 
May be ſworn by Conſent. P77» 6 77 


_Baronage, Vide Books, Pedigree. : 
Of England, by Dugdale, is no Evidence of a Pedi- 


©15.- DF P. 113, C. 74 
_ Batratry, 
Does not diſable a Witneſs.  Þ. 188 
Battery, Sec Jnditment & Plea. 
at 13 one, » C. 43 


p. 279 
U 2 Better, 
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The TAB Z E. 
Better. 
May give Evidence of Thi WW that relate to ths 
Wager, when he hath paid the Money, and ac- 
knowledged he loſt, but not before. Page 7, 


e 71 
Bill, Vide Exemplification. 
In Chancery, when it may be given in Evidence, 
'P. 105, C. 55. and 106, c. 56 
Bills of Exchange. | 
Of Evidence therein. See p. 249, 251, 288, 6c, 
by = See Laronage.Church: -book,Shop: 
00RS. 

An ancient one, in which were Entries of Leafes, 
ſeems to be good Evidence where the Party can- 
not produce better. .---. Þ. #30, 6 115 

Of the Eaſt-India Company ordered to be produced 

at a Trial, . 132, C. 120 

Of a Merchant are Evidence againſt, but not for 
him. P. 129, C. 113 

An ancient one in the Herald's Office allowed. p. 129, 

C. 114 

A Brewer's Book, ſigned by a Dra 4 vm that was 
dead, admitted to prove the De of Beer; 
otherwiſe of a Shop-book ſingly ckove more. 

P. 130, C. 116 

A Shop-book admitted as Evidence, on Proof of the 
Servant's Hand who made the Entry, he being 
gead.”-: . 130, C, 117 

Boundaries. See Jnditment, Jaariſhioner, 


Parſon, & P?2eſumption. 
It made by Commiſſion from Chancery and acqul- 


| efced under, ſhall be preſumed juſtly made. P. 122 


C. 93 
Bulls of Popes, Vide Eremplification. 
May be exemplified, Pp. 86, Cc. 1 


=Surning 


» 


The TABLE: 


*Surning fn the Hand, See King, Stigma: 
ticks, Uitnels, 


Burning in the Hand renders one infamous, Page 34, 


& 
Part of the Judgment in an Appeal. P. 35, 
C. 12, and ſee p. 40 
5y-Law, : 
Uſage 1s good Evidence of one. P. 190, C. 3 - 


C. 


Catrfer. Vide Caſe. 
Caſe. Vide Catrier. 


Was brought for a Reſcue, and the Party reſcued 
ſworn, Pp. 47; ©. 28 


A Maſter of a Stage-Coach is liable for Goods loſt 
by his Driver, if he takes a Price for his Car- 
riage. 275, C25 

Certificates. Rs 

Mentioning or not mentioning Land to have. be- 
longed to a Priory, is good Evidence they did 
or did not. 'PÞ. 134, C. 123 

Under the Seal of the Town where one was reſident, 


' when it ſhall be allowed for Evidence. p. 278, 


C. 42 
Where it was held no Evidence, P. 5, C13 
In Latin, from foreign Courts of Admiralty, good 


Of Clerk of Afſize and Peace, good Evidence of a 
Priſoner's bei ng convicted and ordered to be 
Tranſported. P. 27, C. 43 

To a Juror it is a "”= one that he was attaint of 
Felony. 'Þ. 47,6 'I'8 

Church-book. Vide Books. 
Admitted as Evidence to prove Nonage, E#c. p. 132, 
133, c.-119, 120, Fc, 


U : 5 | Clam, 


Evidence. P. 5z C. I5 
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Tlatm., Vide Entry, « 


Clerk. Wong 
Attendant on the Grand Jury cannot be compelled 


- to be a Witneſs unto what Tom there. Page 8 4 


Caſe 87 
Coin, ' 

Offences concerning the fame, to = puniſhed ag 
they were Puniſhable before 1 £. 6. p. 19, C. 23, 
.-- and 22, C 22 

Commiſlioners, Vide General Jfſue. 
For the Trial of Priſoners may be ſworn againſt the 
Priſoners. _ p.:16,6,770 
When ſworn againſt a Priſoner, during his Trial, att 
| not as Judges. P. 16, c. 10 
Of Bankrupts may plead the General Iſſue, and gIve 
the Special Matter in Evidence. - P. 142, 143, 


C. 13. 
' Committitur. Vide Eſcape. | 
In the Marſhal's Book, whether ſufficient Evidence 
\- In an Adtion for an Eſcape. P- 186, c. 28 
Common, 
What Evidence is good on Preſcription. P. 264, C. 47 
Concealment., 
Of a Baſtard-Child when and how puniſhed. P. 277, 
' C. 41 


Confeſſion. Vide Account, Attainder, Ex: 
 amination, Pirate.  *.. 
Againſt whom in Criminal Caſes it may be given i in 
Evidence. P. 23, C. 34 
Muſt be in Treaſon, or -Deool R SO: by two Wit- 
 _neſſes. P. 37, C. 20, 21, and 25, C. 41 
Before Privy Councellor (not Juſtice of Peace) good, 
24, C. 36 
Of ane attainted of Piracy ſhall not be pb to 
weaken his former Evidence. P. 47, C. 30 
Of as much due as was demanded, is good Evidence 
of an Account. p. 16 05, "u 39 


By 


The TARBL E, 


[5 to be taken entire, and not piece-meal. Page 6, 
Caſe 1 7 

Without Proof of Dealing, or at leaſt a Probability 
of it, is the worlt Sort of Evidence, P. ©, c. 18 


Conſent. See Bait '& Deed, 


Whether what 1s not ſtrictly Evidence may be made | 


77 7 nn p. 117, C. 85 

CErran. See Afſumplit, Note, & Re- 
cital. 

In an Aſumpſit muſt be proved. Þ. 155; C. I, Þ. 240, 


241,C. 1, and 242, C. 2 


Conſpiracy. 
To levy War is Evidence of Compaſſing the King? 's 
Death. ' P- 23, £..25 


Continuando, Vide Damage, Treſpaſs. 
What Evidence muſt be given to recover Damages 
for the Continuance of a Treſpaſs. p. 217, C. 3 
Converſion. Se< Denial, Demand & Trover. 
It a Miller grind Corn taken by Treſpals, after he 
is forbid, 1t is one. p.'177, C16 


Shall be intended, though no Denial proved, if the 


Party tortiouſly take Goods. _ p. 176,c.9 
Riding another's Horſe, Og in the Qwner's Cloſe, 


1s One. 5 178, C, 12. 


Convittion. 

Of Perjury kept from Judgment by the Death of the 
Protector, is no Evidence either to diſable or dif- 
parage the Party. P. 41, 42, C. I, 18 

Copatceners, Vide Jointenancy, 


Copy, Vide Counterpart, Deed, Reco2d, | 


Retainer. 


Of a Roll under the Steward's Hands, is good Evi-. 


dence. P. 134, C. 124. 


Muſt be in the ſame Language the Original is in, 


and muſt contain as much at leaſt as relates to 


the Point in Queſtion. P. 85, C. 8 
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The TABLE. 
Of Conviction before Commiſſioners of Fxciſe, good 
Evidence without producing the Exciſe-book, 


Page 122, Caſe 8g 
Of Afﬀidavit taken before Commiſſioners, good Evi- 


dence to prove Perjury. Pp. 122, c. 89 
A fworn Copy of a Deed inrolled, good Evidenes 
p. 263, c. 44 


Of a Record may be given in Evidence. p. 82, c.5 
Of a private Act, muſt be ſworn to be examined 
with that Parliament-Roll before it is read. p. 85, 
Cc. 12, and 86, c. 13 & 14 
Of Court-Roll under the Steward's Hand, the Roll 
being loſt, if Proof is there was ſuch a Roll, is 
good Evidence as to the Copyholder? s Eſtate, but 
not to prove a Recovery. P. 91, C. 20 
Of Part of a long FRO whether good Evidence, 
534, Pe. J Js © 28 
Of Retainer entred in the Court of Faculties, re- | 
jected. | P- 135, C. 129 
Of a Deed enrolled, when it is, and when it is not 
— Evidence. P. 99, C. 32, and 105, C. 53 
Of the Counterpart of a Leaſe that is loſt, good 
Evidence. P. 103, C. 49 
Tf never examined with the Original whether it is 
good Evidence, P. 20, C. JO, P. 104, C. 51, 
and 105, C. 54 
Of the Pope's Bull is not Evidence. p. 134, c. 122 
Of a Record in the Houſe of Lords. p. 270, c. 4 
Of an Agreement in Holland atteſted by a publick 
Notary, good Evidence. p. 6, c. 16 
Of a Crmidtion of Perjury in Oliver's Time, not 
allowed to be given im Evidence, p. 42, c. 18 
Co2p92ation, Vide Freeman. 
In -Actions brought by or againſt one, whether one 
of the Corporation may be fworn, p. 64, C. 43 


45- PB. 05, C. 47, 48. p. 66, C. 49, 50. Þ. 67, 
C. 51, and 68, c, 52 


 Covertute; | 


The TABLE. 

Coverture, 8c Aſſumplit, Debt, & Non 
eſt farftum, _ 

In Debt on Bond may be pleaded or given in Evi- 
dence. Page 139, Caſe 6 

Counſel, 

Are not bound to diſcloſe their Clients Secrets. p. 79, 

c. 82,8 
Counterpart. See Copy, Deed, Fine. 

Of an ancient Leaſe found among Evidences of 
Land, is good Evidence, though no ſubſcribing 
Witneſſes to 1t. P. 103, C. 47 

Of an ancient Deed, with other Circumſtances, is 
good Evidence, but not of itſelf. p. 103, c. 47 

Of a Decd to lead the Uſes of a Fine is of itſelf 
good Evidence. P. 103, C. 48 

Court, Vide Judge. 
Cannot hinder the Reniog of a Deed. p. 100, c. 36 
Cuſtom. 

Of Gleaning muſt be pleaded, and cannot be given 

mn Evidence.  P- 225, C. 30 \ 

Incident to Gavel-Kind muſt be proved in Eject- 
ment, Pp. 260, C. 41 

D. 


Damage, Sec atumpſt, Conttnuando, De- 
livery, Not guilty, & Dffice. 

May be ſufficiently proved in an Aſumpfit for the 
Profits of an Office, by ſhewing the Value of 
the Place communibus Annis. Pp. 161, c. 23 


Day. $ce Almanack, Replication, Solvit 
ad dfem, Treſpaſs, 

Is not material in 'Freſpaſs, provided it were done , 
before the Action brought. P. 2179, C. 2 h 
Death. | 
Of Ceſtuy que vie ſhall be preſumed after ſeven Years | 
living beyond Sea, it evident Proof cannot be 
made of his Life, p. 8,c.2r 


Debt, 


Debt. See Averinent, Coverture, Declarg: 
tion, Inquiry, Nil'Debet, Non Aﬀſuiny: 
ſit, Plea, Plene Adminiſtravit, Payment. 
Reco2d, Solvit ad diem © 

Wil not lie on a Record removed from Watts. 

b ; ©. Page 86, Caſe 16 
Declaration. Vide Account, Afſſumpſit, 
Debt, Cjeikment, Entry, Executo2, Join- 
tenancy, Cenancy in Common, Treſpaſs, 
Trover, ES 

On a Robbery of 10/. de denar* if/ius Quer®, and the 
Evidence was, that the Plaintiff was Receiver to 
the Z.R. and that 1t was her Money, good. 

I EE ae ae, P: 49, C. 5 

For reſcuing Goods diſtrained, if the Plaintiff lay a 
— Seifin in Fee in himſelf, he muſt prove it. p. 190 

_ C, 3 

In Trover by Executor on the Poſſeſſion of the In- 
teftate, he need not prove | himſelt Executor, 

_ P. 184, 185, C. 25 

Otherwiſe if he had brought it on his own Poſleſſion. 

fg | P. 185, C. 25 

On the common Cuſtom againſt an Inn-keeper ; E- 
vidence that the Goods were loft in the Inn, but 
that the Gueſt went to Bed there only by the Sut- 
ferance of another, without the Aſent of the 
Inn-keeper or his Servants, and not good. p. 18 5 

s C2 

Againſt a common Carrier z Evidence that the Plain- 
tiff delivered ' the Box to the Carrier*'s Porter, 
whom he appointed to receive Goods for him, 
and told the Porter there was a Book and To- 
bacco in the Box, and in Truth there was 1007. 
beſides, and good. Pp. 185, C. 27 

1n Caſe for diverting an ancient Water-courſe, Evi- 

| dence that the Detendant had put a Leaden Pipe 
in the ancient Water-courſe, by which the Wa- 
ter 


\ The TABLE. 
ter came to his own Houſe, and good. Page 1 389 
A 32 


For fraudulently ſelling a Horſe as his own, which 


he knew to be another's ; the Plaintiff muſt prove 
the Defendant knew it. to be his. p. 189, c. 33 
For executing an illegal Warrant, the Juſtice of 
| Peace his Commiſſion need not be produced. 


P- 189, C. 34 


By Jointenants for diſturbing them in a Seat in a _ 


Church z Evidence that they were Tenants in 
Common, not good. P. 190, C. 35 


For reſcuing Goods diſtrained ; the Leaſe ſet forth in 
the Declaration made no Mention of any Warn- 


ing 3 that proved in Evidence was with a Quar- / 


ter's Warning, and good. -:-- dc FQ&, C25 


In Debt, if the Plaintiff vary from the Contra&t, the 


Jury are bound to find for the Defendant. p. 165, 


C. 37. and 194, C. 3 

In Debt, Evidence of Goods ſold to the Wife is 
not good. P. 193, C. 4 

In Debt on fimple Contra&t, the Plaintiff muſt prove 


an Agreement for the "a P. 195, C. 7 : 


In Treſpaſs de clauſo frafto, & ——————— 
though no particular Kind of Common in it, 
yet the Species muſt be given in Evidence. 


. 219, C. 8 
In E; —_ on Leaſe by the Maſter ot the Houſe 
or College, whether Evidence of a Leaſe by the 


Maſter of the Houſe or Hoſpital be good. p. 249, 


C. 18 
On a Leaſe the 14th Day of Fanuary, Evidence of 
one on the 13th is good. P. 252, C. 20 


On a Leaſe as Jointenants, whether manned by 


Evidence of their being Tenants in Common. 
4 P. 252, C. 21 


For 


2 > Og —— gg 57 2 NA 
ex.  __ Sen - d — ._— 


The TABLE. 
For ſo many Acres of Meadow, ſo many Acres of 
- Paſture, whether Evidence of a Leaſe de Hey. 
bagio & Pannagio be good. Page 254, Caſe 23 
On Eje&ment of a ReCtory is not maintained with- 
 _* outEvidenceof Entry into the —- 255,C.25 
In Eje&tment on Leaſe habend a die datus is not 
maintained by a Leaſe of the fame Date with a 
Habend" a Tempore Confeftionis, p. 257, C. 32 
On Leaſe by Baron and Feme is not maintained 
by Evidence of Leaſe delivered by Virtue of a 
Letter of Attorney from both. p. 258, c. 33 
For Treſpaſs ſuppoſed to be the 29th of Auguſt, E- 
vidence that the Plaintiff was entitled to the 
Goods by Marriage the Day after, and ill. p. 23r, 


C. 4 
In Treſpaſs, unleſs the Fatt ariſes ex Turp! Cauſe, 
no Evidence ſhall be given of any Facts that 
are not laid in the Declaration. p. 234, c. 56 
On Promiſe to deliver a certain Number of Broad 
Cloaths, generally Evidence that ſo many were 

| . to be of one, ſo many of another Colour, and 
NO ; IN Pp. 160, ec. 20 
'On an [ndezbitatus, whether it can be maintained by 
Evidence of a Sale, and no Price agreed. p. 160, 

ne he | C, 21 
To pay on Requeſt cannot be maintained by Evi- 
dence of a Promiſe to pay 14 Days after the 
Time of the Contra&t, though the Time is paſt. 
MES p. 165. c. 38 

If the Plaintiff vary one Penny from the Contract 
ſet forth in the Declaration on an 1r/imul Com- 
putaſſet, 1t 18 11]. Pp. 165, c. 39 
Evidence of a Writing ſealed, teſtifying the Debt 
in Infimul Computaſſet, and ill. Pp. 165, c. 40 
On Afumpſ# to deliver Diſtreſs taken for Rent ar- 
rear, the Plaintiff muſt prove there was Rent 


arrear, 107, C47 
p> #97 On 


Xx 


The TABLE. 
On an abſolute Promiſe, is not maintained by E- 
videnceof a Promiſe ſub modo. Page 166, Caſe 45 
On Promiſe to pay in Conſideration of Forbearing 
' a Suit for 801, cannot be maintained by Evi- 


dence of the Forbearance of a Suit for 407. 


| g GIS. P. 166, c. 44. 
' On Promiſe not to ſue, cannot be maintained by E- 
vidence of a Promiſe in Conſideration he would 
fotbear his Suit. p. 166, c. 4 
To forbear to enforce the Evidence on an Iflue 
Joined is maintained by Evidence of Forbearing 
in two Iflues. P. 166, c. 46 
On Promiſe by a Citizen to give his Daughter a 
Child's Portion, the Cuſtom of the City is good 
Evidence. P. 168, C. 50 
For Words coram A. B. & alios, Evidence of their 
being ſpoke before others is ſufficient. p. 173, C. X 
are Defendens Crimen Felonie ei impoſuit, Words 


alone will not maintain it, but ſome A& muſt 


be given in Evidence. D.172,c.2 
For a malicious Indi&tment, Evidence that the De- 
fendant, as Juſtice of the Peace, procur'd ſome 
Witneſſes to appear againſt the Plaintiff, and 
that his Name was endorſed on the Indiftment, 
and not good. : P. 173, C. 3 
In Cafe for maliciouſly Indifting, the Plaintiff muſt 
prove the Bill was found by the Oath of the 


Defendant, of which his Name on the back Side 


of the Indictment is ſufficient Evidence. p. 174, 


C4. 


Secondly, A. Felony committed. #bid. 
For a malicious Inditment, whether Evidence of a 
Nolle Proſequi by the Attorney Genera] is good. 
 P-175»zC. 5 

For a malicious Inditment may be maintained by E- 
vidence of the Attorney General confeſling the De- 

| fendant's Plea of Not guilty to be true, p. 175, c.5 

| 2 Occree, 
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In Equity, whether it is ood Evidence i in Gov of 
Common Law. Page 116, Caſe 94, 95, 96 
' Deed, $ce Conſent, Copy, Counterpatt. 
Hand-miting, Jnrolment, Jnſperimus, 
Interlineation, Ne granta pas, Non ef 

Faitum, Raſure, Recital, 
By Conſent may be given in Evidence; though not 
proved. P. IO1; C. 39 
If ancient, when it is good Evidence, though it can- 
not be proven, and no Seal is on It. Þ. 101; 
--.C.40z 42; 43 2d 2, 0.1 
To prove the Sealing, &c. and not know the Party; 
1s not good. "Pp: 0H ef 
If the Becbaby is not proved; ſhall be preſumed to 
be delivered the Day of the Date. p. 102, c. 44 
Cancelled by Accident is nevertheleſs good. p. 102, c.46 
May be proved by Compariſon of Hand and "Seal 
when the Witneſſes are dead. Pp. 23 C. 3: 
Though by the Fabrick it appears deſigned for a 
Feoffment; yet if it expreſs a ſufficient Confide- 
ration, it may opetate by Way of Uſe. þ: 98; 
= c. 30 
That begins This Indentire, though in Truth it be 
none, yet it may openee as a Deed-Poll. p. 98; 
c. 30 
Not to be allowed in Evidence before Stampt. p. 154 
CY 
Deſtroyed, when they may be proved by Witneſs; 
when not. P. 100, C. 344 35, and 102, C. 45 
| and 104, C. 52 
To lead the Uſes of a Fine ſur concefſt; t; need not be 
proved per Teftes. Pp. 101; C. 38 
Were frequently in Queen Elizabeth's Time without 
ſubſcribing Witneſſes, P. 103, C. 47 
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De injutia ſua p2op2ia, Vide General Iftue, 
Son aſſault, Treſpaſs, | 
May be replied to any Juſtification by Virtue of the 


Commiſſion of Sewers. 


Delivery. See Damage, Deed, Plea, Re: 
- leaſe, Witneſſes, 

| Of Goods after Demand 1s good Evidence to miti- 
gate Damages. P. 178. Cc. 12 


Of a Bond is ſufficiently proved by ſhewing that the- 


Obligor gave the Obligee, ſaying, This will ſerve. 

P. 201, C. 27 

To prove the Obligor .caft it on the Table is not 
ſufficient Evidence of it. ÞP. 201, c. 26 
Of an Award to the Wife is ſufficient Evidence that 
the Award was to be delivered to the Party. 
Do | PSs P. 214, C. 71 
So is Delivery to the Party's Son. P. 214, C. 72 
Demand. Vide Converſion, Requeſt,Trover. 
Of Satisfaction for the Thing is good of a Conver- 


ſion. Dd: 4330-8. 


If 4. buys Goods of B. who took them from C. in 
an Action of Trover and Converſion againſt A. 
for then, Demand muſt be proved to be made 
to A. and not to B. p. 178, c. 10 

Demurrer, Vide General Jfſue. 

Should not be for the Plea's amounting to the Gene- 

ral Iffue. p. 140, c. 9, and 141, Cc. 11, and 142,C. 3 

Denial, $e« Converſion, Trover. 
Whether a Converſion, or only Evidence of one. 
Pp. 176, c. 6, and 177, Cc. 7, and 179, C. 12 

To deliyer Kine put to Paſture by B. to the Perſon 
that bought them of B. is good Evidence. of a 
Converſion. Pp. 178, C. 11 

To deliver a Workman's Tools, though the Defen- 
dant faid there was'a Uſage in the Queen's Yard 
to detain Workmen's T'ools to enforce them ” 
work, 1s a Converſion, P. 179, C. 


Muſt 


Page 240, Caſe 65 
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The TABLE. - 
Muſt be given in Evidence to prove a Converſior 
oo when the Party comes by the Goods by Trovezr. 
| | Page 176, Caſe 6, and 177, c. 5 
Depoſition. See Anſwer, Etemplifications, 
Etamination, Jnditment 8& Jury, yt 
Taken in Temporal Courts, when they may be read 
as Evidence, p. 106, c. 57, and 108, c. 62, and 
109, C. 63, 64, 65, and p. 110, c. 69, 70, 71, 
and Þ. 111, C. 73, and Þp. 113, C. 74, 75, and 
114, C. 76, 77, and p. 58, c. 22 
Made in Eccleſiaſtical Courts, whether Evidence at 
Common Law. | 'P. 115, C. 86 
When they may be read in Criminal Caſes. p. 116, 
| c. 82, 82, 84, and 115, C. 78, and p. 120, c. 88 
Not read in the Exchequer, not allowed t6-be read 


in dow Procerum. 'Þ. 3,4 
Vide contra another Caſe there cited. ibid, 
Of Witneſs going beyond Sea, cannot be read if he 

may be produced. | Þ. 24, C. 37 


Court will not order the Depoſition of a Witneſs be- 
| fore a Juſtice of Peace, to be produced for a Pri- 
{oner againſt the King. JC 
Contra... P- 3I, C. 63 
In Chancery de bene eſſe taken before Anſwer, and af- 
ter the Party was in Contempt, may be read in 
Evidence at Law, between the ſame Patties, or 
thoſe deriving under them, if the Witneſs be 

 _ dead; aliter not. . Þ. 118, 119, c. 86, 87 
Depoſitions of a Witneſs ſhall not be read, where 
the Inheritance afterwards deſcends to him. 

| p. t18, 119, Cc. 87 
| Depoſitions before a Juſtice, if the Deponent die, 
may be Evidence in Felony, but in no Caſe elfe. 
p. 120, Cc. 88, and 276, c. 34 

Depoſitions taken before Commiſſioners of Exciſe, 
ſhall not be given in Evidence to COIOgere 

© 


_ of * Appeals, when the Witneſſes are living, 

: ee Page 120, 121, Caſe 89 

Before Commiſſioners in Chancery, not ſufficient E- 
vidence to convict one of Perjury. p. 121, c. 90 

In Spiritual Court no Evidence at Law. p. 125, c.101 


 Dure(ſs, Vide Plea. 


Ar D. pleaded to-Debt on Bond, the Plaintiff ſhall + 


not be admitted to give in Evidence that the 
| Defendant never was at D. for the Place is not 
material. #-- - Þ,' 214, C: 09 


Who may prove it. 7 P. 59, C. 24 


E. 


Ejetment, $Sce Declaration, Elegit, Non 
gjecit, Not guilty, Dutlaw2y & Patron. 
For Land originally in the Crown, whether the Plain- 


tiff muſt ſhew how they came out of the Crown. 


2 | | P. 256, c. 30 
Declaration of a Leaſe 14 Fan. 3o Eliz. a Leaſe 
| made 13 Fan. 30 Eliz. may be given in Evi- 
dence. | P. 251, C. 20 
If the Plaintiffs Title is under it muſt be produced 
in EjeQtment. = p. 256,c. 28 
Entry, - See Declaration, Treſpaſs. 
Chim of Entry to prevent the Statute of Limitations 


muſt be on the Land, unleſs good Reaſon contra. 


P. 163, C. 34 


What good Evidence of it. P.135, C. 127 
Into every Parcel muſt be proved in 'Treſpaſs to re- 
cover the mean Profits. Pp. 218, C. 9 


Entry and Suſpenſion. Vide Plea, 
May be pleaded or given in Evidence. p. 138, c. 5 


; RA Eſcape. 
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The TABLE 


Eſcape. Sce Committitur, Freſh Suft, Jh- 
formation, Mul Eſcape, Plea, Refuſal, 
In an Action for one freſh Suit ſhall not be given in 


Evidence. Page 214, Caſe 73 
On mean Proceſs, the Plaintiff muſt prove there 
was a Debt, and the Proceſs and Warrant. P. 8 7 


: Evidence. Vide Note, Plea, Treſpaſs 


Witneſs. 
Of Evidence in general, Ec. ſee p. r, 2, q 


Cannot be given to a Jury of what is or what is not 
Law. P. 3» C. ©, and 4, C. 5, 6, 6c. 
Ought to be opened before it 1s offered. p. 270, c.15 

Though it does not prove the particular Fact in Que- 
ſton, yet if uitroductory to it, may be admitted, 

P. 270, C. 9, 10, I1, and 275, 276, c, 29, 31 

Which. the Jury have, may be from their own Know- 

ledge of the Facts, of the CharaCters of the Wit: 

| neſſes, and ſometimes by the View. p. 3, C. 2, 

| ; and 4, cc. 3, & 4 

Shall not be pleaded. | P. 4» C. 
Ought to be given to the Jury, and not to the Court. 


P. 3, C.- 5, and 4, C. 7 


Who ſhall give Evidence firſt, p, 4, c. 9, 10, and 5, 


C. 1! 
None ſhall be given after a privy Verdict. p. 5, C12 
Spiritual Acts and Things done in a foreign Country 


' May. P- 5s C. 13 
What the Word ſignifies. | P. 1.C.! 
Why fo called. P.2,C.! 
The ſeveral Kinds of Evidences, P. 1, 2,C.1 
_ Why given. P- 3» ©. 5 
Jury ſhall give a Verdi, chough no Evidence is g- 
ven. P. 3.C. 5 

Shall only be of the Fat. P. 4, C. 6 


Is divided into Evidence Viva Voce by Witneſles, and 
Mortiua by Deeds and Writings, | p. 2, C.2 
Whether 


The TABZL BF. 
Whether what one of the Witneſſes faid when "WY 


was not oh his Oath is good. Pape 3o, Caſe 59 


Where a printed Hiſtory, Chronicles, Year-book, 
Herald's Book, Pariſh-Regiſters, Council-book, 
printed Trial, printed Proclamation, Journals of 


the Houſe of rds or Commons, Votes, Ad-_ 


dreſſes, printed Acts of Parliament, are good 
Evidence, and where not. p. 81, 82, &c. c. 1, 2, 

3, 4, Sc. and 130, C. 116, 117, &c. 

Sentence of the Spiritual Court in a Cauſe within 


Part tried z contra of a collateral Matter. p. LA 
do Eo, - _ C, 101, 103, &c, 
Proceedings in the Spiritual Court no Evidence at 
Law, where the Title of Land is in Queſtion, 


Where Defendant may plead the General Iflue, and 
give the m__—a) Marcer in Evidence. Þ. 137, 

E. 3; 23 0c, 
Where the Eykdence ſhall be local, and where the 
Action is laid, and where not. P. 139, C. 7 
Jointenancy, Tenancy in Common or Coparcener- 
ſhips, 1s good Evidence on the General Iſſue in 
Trover brought by one. P. 139, C. 7 
Where the Plaintiff goes upon the Credit of divers 
Partners, the A& of one Partner is Evidence a- 
gainſt the others, except they ſhew ſome Dif- 
claimer. P. 140, C. 8 
In Ejetment the Plaintiff makes Title by a Reco- 
very in Dower, the Defendant not admitted to 
ove a Term for Years prior to the Title of 
wer (1 Salk. 291.) Pp. 252, C. 20 
An Indenture of Bargain and Sale ial may be 
given in Evidence, without proving the Execu- 
Lon, P. 263, C. 45 
X 2 Deceit 
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Thi T4 LA 
Deceit of a Factor beyond Sea in Evidence to « 
the Merchant here in an Action of Deck, 


| Page 274, Caſe 24 
Where it may be given BA the OY = _ 
plied. c. 5 


Such Evidence of Things Jone beyond Set as nd Le 
{ .. will allow there, ſhall be allowed here. p. 5, c.14 
Where Common and Eccleſtaſtical Law differ in Point 
. of Evidence. . .." _*PÞ. 5» O, G 15 
Several Statutes relating to Evidence. p. 7, to 12, 
144, Cc. ſee p. 214, 239, 241 
What v was done at. another Trial, no. Evidence till 
| _ Record be produced. P. 3O. C. 56 
What Evidence aid at another Trial is fo. p. 3o,c. 59 
But Evidence ata former Trial between other Parties 
1s none in another Trial. P. ZI, C. 60 
Nothing ſhall be. given in Difaffirmance of the Pro- 
ceedings- of the Ordinary in Things, within his 
Juriſdiction. P. 128, c. 10 
The beſt Evidence that may be had (or that the Ns 
- ture of the Thing will bear) 1s to begiven. p. 286, 
C. 55 
Therefore the Hand-writing of one, if living, is not 
to be proved by another. Q. "+ * +4148 
If the Party can have better, it ſhall be rejected, 
' Þ. 130, C. 115 
To blemiſh the King S Witneſs, rejected. p. 269, 
C. I, P..27:1, & I4 
In a NE ILY Caſe, of what the Witneſs ſaid of the 
Prifoner at another Trial, P. 269, C. 4 
Whether good. P. 270, C. 9, and 31, C. 62 
Of one accuſed of the fame Crime with the Priſoner 
is of little Weight. \- .. D. A776. C.36 
Woas allowed to be given to prove a Man long ſince 
dead, always acknowledged by his Parents then 
dead alio, to be a Baſtard. P. 257, vt 
C 


The T 4B LE | 

The Minutes of the Record of a Trial, no Evidence 
of a Perjury | Page 287, Caſe 56 
Eraminatſor. Vide Confeſſion, Depoſitions. 
Of a TITEL where it may be read againſt him. 


| P- 23s 24, C. 34, 35 
Of others, cannot be read if they may be produced 
Viva voce. P. 22, C. 35, 36, and 29, Cc. 51, 52 
When the Examination of a Witneſs may be read, and 
when not, P. 29, C. 49, 50, 51,52, and 30 
' __ E. 53, 54 
Erecutoz, See Declaration, Ne ung; Admi- 
niſfer come Executoz, Mon eſt Faftum, 
- Plene Adminiſtravit, Retainer, ill. 
If not Reſiduary, Legatee may be a Witneſs, though 
the Cauſe concern the Eſtate. Pp. 61, C. 33 
On Judgment by Default on Writ of Enquiry, may 
not give in Evidence Want of Aſets. p. 158, c.9 
De ſon tort cannot give in Evidence a Retainer to ſa- 
tisty his own Debt, P. 209, C. 5O 
Payment of Money due to the Wife as Executrix, 1s 
not Evidence to maintain an Action for Money 
received to the Husband”s Uſe. D150, 0 
Crnpanneation, See Anſwer, Bill, Bull, 
Depolition, Jury, Lieger-book, Office, 
.Reco2d., 
Of a Recovery may be given in Evidence. p. 82, c. 5 


Under the Seal of the Great Seſſion of Wales 1s good 


Evidence.  p.86,c. 16 
Begun by the Statute 3 & 4 £4. 6. & 23 E112. p. 86, 
E 16 


Of the Enrolment of a Record is good, when on 
the General Ifſuez but 2ere, if the Iflue be on 
Nul tie] Record, p. 87, 88,c.16 
Of a Record under the Mayor of Bri/to/'s Hand, the 
Record itſelf being defiroyed, was given in Evi- 

- dence, P- 87, 88, 0-16, and 90, c. 18 
R 3 Of 


The TABLE. 
. Of a Recovery in an Ancient Demeſne Court, pood, 
| Page: go, Cale 18 

Of Letters Patent in Evidence 'or Pleading ſhall be 
, as good as if they themſelves were produced; 


P. 93, C. 26, and 96, c. 27 
Of Depoſitions i in Chancery when they. firſt contained 


Bill and Anſwer. \. STi, C795 
Of an Entry of Goods at Rotterdam no Evidence. 
| P. 6, c. 16 

F. 


Feoffment. Vide Je granta vas, Releaſe, 
Without Livery may be given in Evidence as a _ 
leaſe. -.-*Pc 99s C. 

Fine. See Counterpart, 
Muſt be ſhewed with the Proclamation under Seal, 


. p. 86, C. 15 
What Evidence will prove them to be certain. p. 261, 


C. 4 
Of the Manor of D. if the Party have two Mo 
of D. Circumſtances may be_ given in Evidence 
to prove which it was. _ p. 278, c. 56 
Of one Jointenant amount not to an Ouſter. p. 163, 


\. I64,C. 34 

Fiſhing. - Vide General Jſſue, | 
The Lord's having the Soil of a private River, is good 
Evidence of his having the Fiſhery. p. 230, c. 42 

Fraud. $ce Riens per Diſcent, 

Voluntary Conveyance 1s Evidence of ir. p. 268, c. 58 
Conveyance 1n Conſideration of Natural AﬀeXtion, 
if the Party is not indebted, nor in Treaty for the 
Sale of the Land, is no Sign of Fraud. p. 98, 99, 
C. 30 
Payment of a juſt Debt on ſimple Contra&t before 
Debt on Bond is ſufficient | Ati of Fraud. 


P.211, C. 57 
F reeman. 


b The TABLE. 
Freeman. See Coxppozation. 


Was not allowed to prove the Cuſtom of Foreign 


bought and ſold. Page 65, Caſe 44 
Convenient Suit is freſh Suit in Law. p. 215, c. 75 


(GG. 


General Jfſue. See Aﬀion, Commiſſioners, 
_ De injuria ſua p2opza, Demurrer, Fiih- 
ing, Jnfo2mation, Iſſue, Ne ung; Admi- 
niſker come Erecuto2, Ne granta pas, 
Nil debet, Nthil habet in Tenementis, 
Non dimiſit, Non aſſumpſit, Non Ejecit, 
J2on eſt Fatum, Not guilty, Jul Efcape, 
Jul Waſte, Jlene Abminiſtravit, Plea, 
Riens per Deſcent, Son Aﬀault & Son 
Frank-tenement. 
Any Thing that the Party can fay for his Defence, 
that cannot be pleaded, may be given in Evi- 
___ dence. | P. 137, C.2 
_ Many Things that may be pleaded may alſo be given 
in Evidence, p. 137, C. 1, 2, 3, and 138,Cc. 5. 
and 139; C. 6 
The Reaſon of preſſing it when the Pleas amount to 
no more, is not that the Plea is inſufficient, but 


that the Record may not be long. p. 137, Cc. 3 


Any Thing in the ſame Statute may be given in E- 
vidence. '-PÞ. 142, © 12 
May be pleaded by all thoſe who are ſued for afting 
under the Statute 3 Fac. 1.c. 4. /e, 38. p.150,Cc.20 
And by thoſe who aft under the Statute 3 Zac. 1.c. 10, 


' for carrying MalefaCftors to Gaol. p. 151, c. 21. 
May be pleaded by thoſe who are ſued for acting un- 


der 21 Fac. 1. c. 20. ſet, 2, D. 152, C.'22 
And by thoſe who a& under 20 Car. 2. c. 7. ſets. 7,8. 
P. 152, C. 23 
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The TABLE. 
And by thoſe who act under 12 Car. 2. c. 23, ſee. 
a: 28; Page 153, Caſe24 
And by thoſe who aft under 13 & 14 Car. 2. c. 17. 


ſeth L. P- 153, C. 25 
And v9 thoſe who act under 27 Car. 2. c. 1. ſet. 11. 


P. 154, C. 26 
_ And by thoſe who aft under 4 Ann. c. 15. ſett. 9. 


P. 154, C. 27 
On an Information on the Statute 5s Ed. 6. A Li 
cence according to the Provifo in the Statute 


_ _ may be given in Evidence, —p.281,c.49 
OtandD- juryman. | 

Muſt not be  oapeny to give Evidence of what was 
given in Evidence to him. p. 80, c. 86 
Nor Clerk attending the Grand Jury, to reveal what 
was given them 1n Evidence. _ .p. 80, c. 85 
None of the Grand Jury that found the Bill can be 
a Witneſs. ,-*-P4{F0;© 12 
May ſend for other Evidence than is produced. ; in be- 
half of the King. . P. I7, C. 14 
Probable Evidence may be ſufficient toa Grand Jury. 
I7,C.15 

Refuſing to give Evidence to a Grand Dat IS a Con- 
tempt, and finable. P. 17, C.16 


Made fifty Years after 1 Ez. there being no Rand 
extant before, are good Evidence that ſuch were 


made before 1 Eliz. IG C79 
Guardian. 
In Socage is a good Witneſs. p. 61, c. 33 
To produce his Ward to the Reverſioner. P. 89. C.21 
H. 


Hand -witing. See Deed. 
Whether it may be proved by Similitude of Hands 
in Criminal Caſes. P, 271, C, 19, and 2, C. 3 


Dearſay, 


The TABLE. 

Heatſay, 
When, and to what Purpoſes it may be given in E- 
vidence, and what not. Page 180, Caſe 13, and 

270, C. 12, and 269, £2; & 
One Eye Witneſs worth ten by Hearfay. P. 3 2,699. 
Heir. Vide Jnqufr Pe 

After Judgment by Detault on Writ of Enquiry ſhall 
not give in Evidence want of Aſſets. p. 158,c. g 
Heir apparent may be a Witneſs concerning; the 'T1- 


?. 


tle of Land; contra of him 1 in Remainder. P- 5. 


C.q 


I. 
Jews, 
When Witneſſes, are fworn on ihe Old Teſtament. 


P. 16,c.6. 


Imp atlance. 

If _ Plaintiff hath the Deed, and will not give 4 
Copy of it, is uſually oranted. P. 104, C. 52 

JndiXment. . Sec Appeal, Battery, Depoſi- 


tions, Dvert-At, Perjury, Recow, Trea- 


ſon & (life. 


For Murder, but differing in Specie Mortis, is not 


good, P- 277> £. 35 
Of Murder, what Evidence 1s good. p. 277, Cc. 38 


For Coining in London, if ſome Evidence is given of 


doing it there, more may be given of his doing 

it in Eſſex. Pp. 276, c. 31 
Evidence therein, none in an Appeal. p. 32, c 

For not coming to Church, what ſufficient Evidence. 

Pp. 289, c. 46 

For Kajvecry: the Defendant may have Articles ex- 

hibited, and no Evidence ſhall be given of other 


Particulars. P.175,C. 5 
Muſt be produced, if you would prove the Party 
had indicted the Witneſſes. P. 3O, C. 58 


Of Perjury, don't'difable one from being a Witneſs. 


P- 35» 36, C. 7, and 41, C. 14, 17 
For 
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The TABLE. 
For Perjury, the Perſon injured by the Perjury ſhall 


_ Ho be. ſworn, becauſe he is to recover 20/7 
Page 46, Caſe 18, and 274, c. 23 


So in Caſe of Forgery. | P. 274, C. 23 


In Caſe of Uſury if Money be repaid, or of Extor. 
fe tion, &c. the Party injured 1s a good Witneſs, 
C2 P- 274, C.23 
For Fave the Party beat ; is, becauſe it is the King's | 
P- $7» ©: 19. 
For pO to force away a Woman was brought 
againſt ſeveral Witneſſes, who were to prove a 
Marriage in the Spiritual Court, and ſhe was al- 
lowed for an Evidence. P. 53s C. 13 
For not repairing Bridges, Highways, 6c. any cre- 
 dible Perſon may give Evidence. P. 69, C. 55 
Evidence may be given of a treaſonable Conſpiracy 
| at any Time before or after the Time laid 1n the 
Indictment, provided 1 it be not after the IndiCt- 
ment found. Pp. 271, 292, C. 20 
Neither js the Indiftment tied up to the Place, for it 
may be laid at any Place, provided it be not out 
of the County. P- 272, c. 20 
Indiftment for breaking the Chamber of S. in the 
Houſe of James, Evidence it was the Houſe of 
 Fameſon, ill. Sed 9. P.292, £21 
For Battery and Affault laid as a Riot, Two acquitted, 
| and Two found guilty, ill. Sed 2, p. 272, c. 21 
Againſt an Actor for ſpeaking obſcene Words in a 
Play-houſe in Z. no ſuch Play-houſe, is good E- 


» Vadence. .Þ. A984 C. 21- 
A. being cheated was admitted to prove the Fact on 
an Indictment. - 21D, 37 Re: C. 22 


Ta. on. an IndiE&ment for a Cheat, 3 In procuring 2 
| Note from A. 4. cannot be a Witneſs. p. 273; 


274, C. 23 
"Exceptions to an bndificns muſt be before Plea 
pleaded, | ” 4, C. 7 


The 


- 


The TABLE © 


The fame two Witneſſes that are to the Indi&ment, 


may be ſo at the Taal, Page 21, Caſe 31 
For preventing Evidence to be given on an Indid&t- 

ment of Perjury, _ P. 32, C. 67 
Infants. Vide Nonh-Age, Non eff Fattum. 
May be Witneſſes. p. 16, C. 5 


May be given in Evidence on Non afſump/it. p. 1 54.0.4. 

Jnfozmation. See Eſcape, General Jfſue, 
Infouner, Uendoz, = 

For Perjury before Cominiſſioners in Chancery, what 


is ſufficient Evidence. ©" P. 281, C,- 50, 51 
Lies for the prev2nting, of the giving Evidence on an 
Information of Perjury. \..  Þ-4$4.C- 67 


For procuring a Warrant of Attorney fraudulently 

from a Woman, tho? the Court on Conviction will 

ſet aſide the Judgment, ſhe was ſworn. p. 48, 

4.7 Cc. 19, 20 

For Ulury, where the Borrower ſhall or ſhall nor 

give Evidence, and why, P. 56, c."18, and 

EA As: 58, £.23, and 274, C. 22 

On Eſcape, the Party who recovered may be a Wit- 
"ne P, 59, C. 24, and 78, c. 79 

On what Penal Statutes the Defendant may plead the 

| General Iſſue, and give the Special Matter in E- 

vidence. py A RIxL Pp. 148, C. 17 

If for Intruſion, the Defendant may plead the Gene- 

ral Iſſue, and give the Special Matter in Evidence. 


ve P. 148, 149, C. 1$ 
Jinfouner, Vide Jnfowmnation, 
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Whether he, being to have a Moiety of the Penalty, il | 

; be a good Witneſs in Information on the Act a- 4 

gainſt Deer-ſtealing, P. 59, C. 25 Nt 

Is a good Witneſs on the Statute for ſuppreſling Con- Mal 

venticles, tho? to have a Moiety. p. 60, c. 25 4 l | 

Inquiry. See Allumpſit, Debt, Heir, Tref [ER 

paſs & TUirit of Jnquiry. 4 

On the Execution of one in Aſunp/it, the Plaintiff will 
mult prove his Debt, Pp. 157, C. 8 


Jnroilment, 


The TABLE. 
Jnrollment, Vide Deed. y 
Of a Deed ſealed by ſeveral, and acknowledged on- 
ly by one, is good. Page 99, Caſe 32 
An Indenture of Bargain and Sale inrolled, may be 
- give in Evidence without proving the Execution, 
262, 263, c. 44 
Of Deeds on the Statute + every Day in E- 
vidence, without Witneſſes of the Sealing and 


Delivery. Pp. 263, C. 44 
| Sworn Copy of a Deed inrolled, good Evidence. 
p. 263, C. 44 


Jnſimul Computaſſet. Vide Account, Al 
ſumpſlit, 
The Evidence ſhall not be of the Value of the Thingy, 


. but of the Accounting. pp. 165, c. 40 
Jnſperfmus, Vide Deed, — © 

When good Evidence of a Deed, when not. p. 76,c.25 
Jntendment. Vide Preſumption. 


Intereſt. 
Paſſed away, dor't diſable a Perſon from being a Wit- 


| neſs to the very Deed which paſſed it. p. 72,c. 62 
 Interlineation, Vide Deed, Pzeſumption. 
Shall be preſumed to be made when the Deed was. 
P. 122, C. 95 

_Inventopp. See Plene Adminiſtravit, 
By Sheriff of Goods taken in Execution 1 is Evidence, 
P. 134, C. 125 

Of Goods taken by Appraiſers may be given in E- 
\ vidence. Pp. 128, Cc. 111 
Joint-tenancy. See Abatement, Declara- 


tion, Plea, Tenancy in Common, 
In Treſpaſs muſt be pleaded in Abatement. p. 224,c. 27 


| Jointenancy, Tenancy in Common or Copartnerſhip, 
 _ may be given in Evidence on the General Iſſue 
in Trover by one. P. 139, C7 


Poſſeſſion 


' Poſſeſſion of. one Jointenant is the Poſſeſſion of the 
other, ſo as to prevent the Statute of Limita- 
tions. Page 163, Caſe 32 

Fine of one Jointenant amounts yg to an Ouſter. 

, 163, 164, c. 32 
Journal. Se Parliament- Roll, 
Of the Houſe of Commons is no Evidence. p. 26 


C.5 
oo General Iſſue, Preſcription, ref- 
pals, 


Can only be of Matter of Fact, not of Matter of 


Law. "1-3 0.0 
Pa ayment at the Houſe, Evidence that it was paid in 
the Houſe is good. P. 214, C, 70 


What Evidence is repugnant to it. Pp. 265, c. 48 
On Traverſe of a Leaſe pleaded Modo & Forma, 
Leaſe commencing at a Day difterent, and good. 

P. 263, C. 42 

On the Sufficiency of the Tender of Amends in Treſ- 
paſs, the Plaintiff ſhall prove no more Treſpaſſes 
than one. D, 224.0. 21 
Common or no Common by Arnopels nas Evidence 
of Common pur Cauſe de Vicinage is not good. 
Þ-= 38, C. 37 

On a Cuſtom to have Eſtovers in Terris & Tenemen- 
tis, Evidence for a Cuſtom of Eftovers for the 
Houſe only, 1s not good. P. 230, C. 41 

Judges. Vide Co art. 

Are to determine what Law, what not. p. 4, Cc. 6 
Have not the Evidence of the-Fat&t, the Jury have ; 
and in what the Evidence differs. ;» 788 hy 


and 4, C. 2, 3, 4 


To explain the Evidence, and not the Proſecutors. 

P. 43 C. 7 
May be fworn in Court as a Witneſs. p. 16, c. 9, 10 
May not be ſworn in his own Cauſe. p. 35, C70 


Jury, 
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The AN ITY 


Juty. _ 5 Depoſition, Evidence, Exemplt. 
fication, Petty Jury. 
Cannot. be charged to try Matter of Law, but only 
| Matter of FaR. Page 3, Caſe & 
May find there was a Patent, though there is no Evi- 
dence of it, but the Recital of it in another. Þ. 97, 


Cc. 29 
May have an Exemplification of the Depoſition of 
Witneſſes, if dead. 7 P. IIO, C. 66 


Not if fome of the Witneſſes are living. p. 110, c. 67 
If Part of the Depoſitions were read, Part not, they | 
may have the Exemplification with them. p. 110, 
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When a Witneſs, muſt be ſworn in open Court, that 
the Counſel and Judge may hear his Evidence. 
17, C. I8 
Who was ſworn to try an Information fr the King, 
but diſcharged from giving a Verdict, by the At- 
torney General's withdrawing a Juror, ſhall not 
on a new Information given ſwear the firſt Jut 


intended to give a Verdict for the Defendant 
P- 280, C. 47 


a 


*% - oh + 


.C. 68 
# | Maſt give a Verdi&, though no Evidence be given, 
I} P- 330.5 
by Are to Judge upon the Evidence, not the Judge. 
b P. 3 C. I, 2, and 4, Cc. 3 
ill May have the View, not ſo the Court. 4, C. 4 
bf Y P- 
i ww” _ Cognizance of the Law ariſing ® a 
ih > Bl P- 4» 
i E Can have no Paper Evidence with them out of Coe 
i but what is under Seal. 1+ 83, © 17 
its Juryman. 
| \W May be a Witneſs, P. 16, c. 10 
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K, 
Kindzed. 
Is ng Exception tg an Evidence, P: 77, ©. 75 
3 King, 


The TABLE 


Kigg. vide Butning in the Þand, Patdort, 
Cannot pardon the Burning in the Hand in an Ap- 


peal. | Pape 39; Caſe 12 
Whether he may be a Witneſs under his Sign Manu- 
" FRA P. 136, c. 132 


Meſſage i is good Evidence in a Matter Concerning 
only the King, not when the "Tic is be- 


tween Party and Party 0; C124 - 
_ Conſpiracy to ; Gig War, | is Evidence of sf Computing - 
his Death. Þ > 6 Py 2 5 
Ys 
Lenatee.. Vide TUtll, 
Letters. 
Were produced and read as Evidence of Qian 
the King's Death. 21, c. 28 
Nete; Though Subſtance thereof was o y aid in the 
Indi&tment. ibid, 
 Lieger-Books, Vide Exemplificatfon. 
Cannot be exemplified. - p. 86, c. 16 
Livery, 


May be proved by a Tenant at «© Will of Part of the 
Land. 


P: 77> & 77] 
Libels agatnff the Government. 
Publiſhing a treaſonable One, Evidence of Compaſ- 


{ing the Kg Death, P. 21, Cc. 27 


M. 


Market. Vide Sale fn Market Dvert, 
Maſter and Servant. Vide Caſe, 


Yodus dectmandi, Sce Pzohibition, 
N. 


Negative. - : 
Cannot be proved but by an Aﬀdavit. p. 6, c. 19, 
' and 32, c, 69,nand 35,C.5 
When 


| The TABL HE. ; 
When. the Law preſumes an Affirmative, then the 
"Negative is to be proved. Page 124, Caſe 99 
Ne granta pas. Vide Deed, General Jſſye, 


— Feoffment, Raſure, Reverſion. 
' Whether on this' Plea in Waſte the Defendant may 


_ _ give in Evidence that he never attorned, p. 265, 

ES TEST CONGO 25 TD AE 2 7 

| Ne unq; Adminiſter come Executoz, Vide | 

EX2putO, General Ifſue, Plene Admini- 
ravir. 

| Oa this Plea the Defendant may give in Evidence that 

he 1s Adminiſtrator, and not Executor. p. 211, 


C. 59 
Whether on this Plea Evidence may be given that 
_ _ the Party 1s ſtill living. |. Þ. 211, C. 60 
New Trial. 


Shall not be granted for the Judge's over-ruling one 
of the Parties in a Matter of Evidence, which 
he ought not.  Þ- 207, C. 43 

Nil debet. Vide Accotint, Debt, General J(- 


. fue, Nilhabuit in Tenementis,Reparation, 
Pleaded to Debt on Account, the Defendant may 
give in Eyidence no Account. Þ. 192, C. I, 2 
To Debt for Rent, whether the Defendant may give 
Entry and Expulſion in Evidence. p. 96, 97, c. 9 
Evidence may be given that the Plaintiff had nothing 
in the Land, | P. 97, C. 12 
Whether on this Plea the Defendant may give in E- 
vidence he laid out the Money in repairing the 
Houle. - . Þ. 97, C. 14 
Statute of Limitations may be given in Evidence on | 
this Iſſue, but not on Nor aſſump/it. p. 163, c. 32 
In Debt for Rent, /evy per Diſtreſs, & fic non debet, 
a Releaſe or Payment may be given in Evidence. 


P. 163, C. 33 
Ex oi, +" "il 


: ps; . 


The TABLE: 


Nil_habuit -in Tenementis. Sc< General 
Jfſue, JNil debet, J2o0n Oemilit, Plea... 
May be Pleaded or given in Evidence. Page 140, Caſe 5 
Non-age, Vide Infants; . . | 
An Almanack, in which the Fathes had writ the 
Party's Age, is good Proof,  p:135;c. 126 
Non Aſſumplit, 8ce Aſſumplit, Dedt, Ge: 
-- neral Iſſue, Payment, Pies, PÞ2omile, 
Releaſe, Requeſt, Statute. _ 
On this Plea the Detendant may give in Evidence 


Infancy. P. 158, Cc. 1T 
F eme Covert may give Coverture in Evidence. Pp. 158, 
"£12 


In an Aion broug ht againſt the Maſter for Goods 
delivered to the Servant, it is good Evidence that . 
i always gave his Servant Money. p. 159, C. 17 
May give in Evidence that the Plaintiff was at the 
Time of the Sale, Partner with another. p.159,c.18 
The Defendant may prove the Sale to be to two in- 
— Read of four. _ P. 138; C. 15 
On this Plea the Defendant in an Attion on mutuil 
Promiſes of a Marriage, may give in Evidence 
any lawful Impediment, but not a Pre-contract. 


__ p: 164, <: 46 
On this Plea, Infancy or Payment may be given in 
| Evidence. P. 155, 156, C. 4 


Where en this Plea a foreign Attachment may be 
given in Evidence, or not, and how. p. 156, 
 T15730.5 

| Statute of Limitations no Evidence on this Plea, 
contra on Nil debet. | P- 163, c, 50 
Admits all that was laid in the Declaration; and was - 
traverſable, p. 168, c. 49. 
Pleaded by an Executor to a Promiſe to pay Debis 
of ne Teſtator, whether he may give Want of 
Aſets, or that the Teſtator owed nathing, in 
Evidence, Cf Pp. i6g, C. 59. 
Y Non 


The TABLE. 

Non Alſumpſit infra ſer annos. [ | 

Acknowleges the Debt. " Page 169, Caſe 51. and 
T7 O, C. 

Non Dimiſit. Vide General Iue, Ni has 


..- biiit in Tenementis. 
On this Plea the Defendant riay give in Evidence 


that the Plaintiff had nothing in the Land, P. 199 


| If the Plalncif poove only a Demiſe of Part, he f File 
\ Þ. 197, C. 16 
If it be pleaded in Ejement, the Plaintiff ſhall not 
recover for any Part, unleſs the Ejedtment be 
proved of all that is laid in the Declaration, 
4 p. 260,c. 35 
On Non demiſit modo & firm what may be given 
in Evidence. Pp. 198, C. 77 

- Non Compos. 
Proof to be allowed to make one nou Compos, and 
- econira, P. 48, C. 31 
J2on ejecit. Vide Ejetment, General Iſſue. 
Tf the Plaintiff in Eje&ment proves Ejectment .of 
half the Number of Acres laid in the Declara- 
tion, he ſhall recover for ſo much. p. 260, c. 35 
- Non eſt Fa#um. $c< Coverture, Deed, 
IM General Jſſue, Infancy, Ra- 


If it is proved to be the Deed of two, and the De- 
claration. is only againſt one, whether the Defen- 
dant may take Advantage of this in Evidence. 

: . 199, C.'20, 21, and 200, C. 23 
On this Plea the Defendant may take Advantage on 
| the Bond's being delivered at another Place than 
what it bears Date. P. 200, C, 22 

| Evidence of a Bond ſuppoſed to be made by the De- 

- » claration on the 1 5th of November, if it were not 
ſealed till the 18th, the Defendant cannot take 
Advantage of it. P. WE ” 
| 1a 


The TABLE. 


: Shall relate to. the Day of the Iflue joined, and not 


to the Day of Trial. Page 202, Caſe 29, 31 
Whether Evidence of Payment and the Cancelling 
the Deed by the Plaintiff be good. P. 202. C. 30 
The Defendant may give nient liter'd in Evidence, 
P. 202, C. 32 
So he may that he delivered the Bond as an Eſcrow, 


P- 202; C. 33, 34 
All the ſpecial Ones are > impertinent, becauſe there 


_ the Defendant brings all the Proof on himſelf. 


P- 203, 204, C. 35 
Pleaded to Debt on Bond brought by Executor, ad- 


mits the Plaintiff to be Executor. p. 204, c. 37 


Covertuxe may be given in Þ-vidence. _ P. 212,C. 65 
Infancy may not. ee  * 

On this Plea, the Defendant may give any Thing, 
that proves tie Deed never was his, in Evidence. 
'PÞ. 204,c. 36 
Note. See Afſumplit, Conſideraclon, Evt- 

| ence, 

Signed by ſeveral Clerks is rio Evidence againſt the 
ret... mn. "136; Cc. 126 
Muſt be ſhewed on the Trial, though not mentioned 
in the Declaration, if the Promile ought to be re-= 
duced into Writing by the Statute of Frauds. 
p. 162, c. 28 
A Goldſmith's Note to pay Money or Tickers, is E- 
vidence of his having received the Money, and 
here much Learning c concerning the Transferring 
of Notes, Ec. - P. 241, 242,C. I 
Whether ſince 3 &? 4 Ann. c. 9. a Note be conclu- 
tive Evidence of a Conſideration. Qyere. 
The Court was diyided. ; 240, ny Ins C. L 
The Want of Conſideration nine given in Ev1- 


dence, for the Statute did not defign a = 


ſhould recover where there was no Debt, but 
Y 2 _ only 


b. 


ve AHL 2 
_ only that promiſſory Notes ſhould be as Bills of 
Exchange. - Page 243, Caſe 2 
_ But (Value received) is Evidence prima facie that a 
 _ Conſideration had been given to the Drawer, &c, 
TIE an _ p. 243, c.'2. See Bills, 
Not guiſty, See Adminiſtratoz, Damage, 
Ejettment, General Jſſue, Plea, Sale in 

In Trover it ſhall not lie in the Defendant's Mouth 
to ſay he wasa Thiet. - "Þ. 179; ©-12 
In Trover brought by the Adminiſtrator on the Poſ- 
ſeſſion of the Inteſtate, a Will cannot be given 
in Evidence. P. 130, C. 4, and 184, C, 25 

| But if it be on the Poſlefſion of the Adminiſtrator, 
 _ 1t may. Þ. 130, C. 4, and 184, C. 25 
In Trover, Evidence that the Beaſts were taken and 
fold by the Commiſſioners of Sewers, and good. 

| | P. ISI, C. 14 
In Treſpaſs, on Not guilty, the Defendant cannot 
give in Evidence that the Place was a Highway. 
| P. 141, C. 10, and 217, C. 1 
Nor in Caſe for diſturbing the Plaintiff of his Common, 
on Not guilty, can the Defendant give Right of 
Common in Evidence, per Holt, who ſaid, he 

| knew the Contrary permitted. P. 141, C. 10 
It the Defendant pleads this Plea in Eje&tment, he 
ſhall not give in Evidence a former Mortgage 

;,. made $o:hanſelf.:  . P. 255, C. 26 
_ If the Defendant plead this Plea to an Ejectment of 
a Copyhold, the Plaintiff may give a Licence in 
Evidence. 4: 2, Ps 203, C. 45 
Whether if Servant or Wife put the Detendant”s Cat- 
tle into another's Soil, the Defendant may give 

._ this in Evidence. Pp. 219, C. II 
_ Evidence that my Cattle, thro? Default of the Plain- 
tift*s - Fences, eſcaped, is not good. p. 220, 
C, 14, and 231, i 
or 


The TABLE. 


For taking Goods, the Defendant may give Evidence, | 
© hae K took them by Virtue of a Commiſſion of 
Bankrupt. _ Page'220, Caſe 15 
To a Declaration for breaking the Plaintiff*s Houſe, 
._ _ and taking Goods, the Defendant cannot give in 
Vekkmce- that he did it by Virtue of a Commiſ- 


ion of Bankrupt. - ibid, 
In Treſpaſs may give a Leaſe for Years in Evidence. 
"2 W,"T2Gz C.-18: 


May give in Evidence that the F revhola\ is in another. 
hb. 220/C T9, 20. 

In Treſpaſs, Tenancy i in Common betwixt the Plain- 
tiff and he by whoſe Command the Defendant 
entred, may be given in Evidence. Pp, 139;'C.7s 
and 224, c. 25 

Cannot give in Evidence Tenancy in Common with 
a Stranger. P. 224, C. 25, and 225, C. 28 
Tenancy in Common with the Defeadant may be gi- 
ven in Evidence. p. 139, c. 7, and 225, c. 28, 29 
The Party cannot juſtify by Reaſon of Common. 
P. 231; c. 44 

The Defendant cannot juſtify for a DOR pie! ba ibid. 
In Treſpaſs de Us. abdu#? cum bonis Viri, if the Wiſe 
had Sentence for Alimony, it is good Evidence. 

P. 232, C. 48 

The Defendant may give the Reſtitution of the Goods 
in Evidence, to mitigate the Damages. of 233, 


49 

For taking Hawks, Evidence that the Plaintiff leaked 
a Wood to the Defendant, and during the Ferm 
the Hawks bred there, and good. p.233, C. 50 

In Treſpaſs for beating F.S. the Plaintiff*s Servant, 
may glve in Evidence that F. $. was not his Ser- 


Yank, P. 233s C. 52 
It 1s a good Plea where no T reſpaſs was committed. 
| P: 233z C. 55 

A 2 | K 


IN TIES .. Sy 
In Treſpaſs for my Dog's chaſing another's Shetp, 

and killing Ky it is good Evidence that. Þ 
did it without my Incitement. Page 2 33; Cafe 54. 

On this Plea to an Indiftment for Battery, the De: 
fendant may give Evidence that the Proſecutor 
{truck firſt. \ P-279,C.43 
On this Plea to an Indidtment for not repairing, the 
_ Highway, what may be given in Evidence, 
es P. 284, C. 53 

E | EE | 

Cohabitation 1s ſufficient Evidence. _ p. 158, c.g 

Novel Allianment, Vide Trefpals, ET 
What Evidence the Defendant may give. p. 226, Cc. 32 
Nul Eſcape. Vide Eſcape, General Jflue. 
On this Plea the Defendant cannot give in Evidence. 
.- 0. AT 0 235.0 7% 
Nul Waſte, Vide Waſte, General Jflue. 
On this Plea the Defendant may give Reparation be- 
tore the Writ purchaſed. p. 266, c. 51, 54 
The Defendant may give in Evidence that he only 
lopped the Lree. _ Pp. 266, c. 52 
The Defendant may give in Evidence that he dug a 
Trench to carry off the Water, p. 266, c. 53 
Any Thing 1s good Evidence which proves it no 
1, NRA... .-.Þ. 266,-C, 54 
But juſtifiable Waſte cannot be given in ens ibid. 


O. 
' Daths, See Witneſſes, 


2twixt other Parties are no Evidence, p. 31, c. 66 
Made on an Indictment of Felony by the Proſecutor 
and his Wife, in an Action brought againſt the 
 Profecutor and his Wite for a malicious Indict- 
ment, ſhall be admitted to prove a Felony com- 


x. mitted. | P. 174, C. 4 
Are entire and not to be admitted partly true, and 
partly faite. Q, P. 3O, C. 59, 00 


6c 
; ©blt- 


The ' TABLE. 
Obligation. p 
If Indorſement by Obligee of Intereſt Caid on a Bond; 

be Evidence of Intereſt paid. Page 137, Caſe 13 5 
Difice. See Damage, Exemplification. 
Found. before Eſcheators, ſhall not be given in Evi- 

'_ dence, unleſs exemplified, 2,0. 24 
_  Dfficer, See Attachment, General Iſſue, 
May plead the General _ and give the Special 
Matter 1 in Evidence. P. 145, 146, C. 16, and 
: | Pp. 146, 147, C. 17 
Proof. that Exciſe- Officer kept or exerciſed the Ex- 
ciſe-Office at the Time when the Matter in Con- 
troyerſy at the Trial happened, without proving 
the Commiſſioners Names to his Commiſſion, 


good Evidence. | P- 14, C15 
Odder. 
Ot Chancery is not Evidence, unleſs the Copy of the 
Bill is produced. | P- 122, C.\ 


Overt At. Vide Indi#ment, Treaſon. * - 
Not laid in the Indictment, when it may be given in 


Evidence. | $35 Cl 3 
Per Hale, two Witneſſes neceſſary to ſome one 
vert Act of Treaſon. P..19, C. 22 


But one Witneſs to one Qvert A&, and another to 
another of the ſame Treaſon,. good. 7bid. and 


25, C. 41 
Even one Witneſs with other concurring Circumſtans 
ces, good in Treaſon. | gina | 7 o 


Tf Words be laid as an Overt A& of High Treaſon, 
"tis ſufficient to prove the Subſtance of them. 

P. 21, C. 2 6 

If an Overt A&, tending to the Compaſling the 
King's Death, be laid in the Indictment, any 
other Overt Act which tends to the Compaſling, 


&c. good Evidence. P. 21, C. 33 
No Evidence to be given of any Overt Act not laid 
expreſly in the Indictment, P. 26, C. 42 


T4 | Dutlaw 


| Is no Witneſs, 


ik 
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Outlaw. Vide Witneſs. —_ NT EA 
Page 46, Caſe 23. fee p. 34 
 Outlawyp, Vide Ejetment. | 
Muſt be produced in Eje&tment brought by Lefſte 
under that Outlawry, P. 2.56, c. 39 


P. 


ardon, Sec King, Perfuty. | 
Felony, makes one a Witneſs, not of Perjury. 
P. 36, 37, C. 7, 9, IO, and 38, Cc. 11, and 41, 
C. 15, and 42, C. 18, 19 
Dor't reſtore the old Credit, but gives a new one, 
P. 36, 37, c. 7, and 39, c. 12, and 43, C. 19 


of 


Reſtores one attainted of Treaſon. P. 46, C. 24 
Whether 4 Promiſe of a Pardon diſables a Witneſ. 
P- 47» C. 24 


Parlfament-Roll. Vide Journal, 
]s to be credited before the Journal-Book. p.85,c.10 
Pariſhioners. 
Not receiving Alms, may be Witneſſes in A&tions 
—brought againſt Church-wardens and Overſeers of 
the Poor.  Þ- 69, 70, ©. 55 


Parſon. 


His Evidence to prove a Woman a Whore, not al- 
lowed, and why, "$6 © 89 


All things neceflary to prove him a compleat Incum- 


ag ſhall be intended, unleſs the other Party, 
by ſome Evidence to he Contrary, puts the 
Parſon. on proving theſe Matters. p. 123, 124, 


GC, $4.99 

Shall not oive Evidence by which the Bounds of the 

Pariſh be enlarged. p. 75, c. 69, and p. 49, C. 4 
Patron. Vide Ejetinent. 

In Ejedtment cannot be a Witneſs, p. 78, 79, C. 72 


JPayment, 


The ' TABLE. 
pment. $Sce Aſſumplit, Debt, Non AC- 


' Paym 
ſumpſit, Plea; Preſumption, Receipt, Re- 
_cLital & Solvit ad Diem. . 4 7 - 

May be given in Evidence on Non aſſump/it pleaded. 
Page 159, Caſe 10, and 154, c. 4 

Is good Evidence to an Au 7 in Law, __ ro one 


in Fact. -Þ 61; £24. 
To Debt for Rent, Evidence. of Payment to the Se- 
queſtrators, and good. . \- Þ-96,c.1x 
To another by the Plaintiff's Appointment, is Pay- 
ment to the Plaintiff. P. 97, C. 14 
Of a Bond of twenty Years ſtanding ſhall be pre- 
ſumed, if no Derhand is proved, or good Cauſe 
of Forbearance ſhewn. P. 206, c. 40 
Payment of Money due to the Wife as Executrix, 
not Evidence to maintain an Action for _— 
received to the Husband*s Uſe. 235 I57, C. 


In Debt for Rent, levy per Diſtreſs, & fic non ry 
a Releaſe or FRYER | is good Evidence. p. 162, 


3 © ih 
Pedf ree, See Baronage, 

Drawn by Sir William Dugdale, and ſworn to be ta- 

ken from ancient Books and Records of his Of- 


fice, is not Evidence, though the Books and Re-- 


cords were. : P. 130, C. 104 
Rejected. P. 135, C. 130. 
Jeers. : 


When they are Witneſſes muſt be ſworn. p. 16, ©. 7 


Perjury. See Jnditment, Pardon, 
Of Witneſſes for the Defendant in Inditments to be 


puniſhed as other Perury. P. 26, 27, Cc. 43- 

Where one Convicted of Perjury nay be Evidence, 

and econtra, P. 35, 36, C. 7, and 42, 43, C. £1 
Detty Jury. Vide Juty, 


frate: See Attainder, Confeſſion. 
It attainted is no Evidence. P. 48, c. 29 


= TA B L F. 
Players. 


That a&t for Hire are Infimons. "I 22, Caſe 8% 
aſt -o See Abatement, Battery, Debt, De-. 
| livery, Dureſs, Entry and Expuilion, 
Eſcape, Evidence, General Iſſue, Toth: 
tenancy. Nil habuit fin Tenementis, Non 
 Afſulmpſit, Not guilty Rear Plene 
 Adminiſtravit.. eleaſe raverſe, Tro- 
ver, Tenancy in Common, &c. 
of a Cuſtom in a Manor for the Widow to enjoy 
the Lands, during her Life, is not maintained 
by Evidence of a Cuſtom to enjoy them Durante 
Viluitate.” -! 1: P.:FOT,, ©.42 
Containing Matter of Law, i 1s good. P. 137, C. 3, 
G and 138,c. 5, and 141, C. 11 
| Debt on Bond ſuppoſed to be made by Maſter and 
Fellows; of a College, cannot plead there were 
then no Fellows. ÞP. 212, c. 66 
In Treſpaſs, that the Plaintiff bid his Servant put the 
Defendant's Cattle to his Soil, and good. P. 219, 
WEOTYy oa © 
In Trefpaſs ſuppoſed at C.- the Defendant juſtifies at 
:K, wad traverſes his being guilty at C. p.220,C. 14 
In Treſpaſs for pulling down the Pintiff% Houſe, that 
the Plaintiff had none, 1s not good. P- 220, C. 7 
In Treſpaſs that he aſſiſted F.-S. in putting his Cattle 
| _ on his Sall, 15 no good Plea, p. 227,.. 18 
In Treſpaſs for entering his Cloſe and taking Corn, 
that they were Seryants, and took them as Tithes 
ſevered from the nine Parts, and good. p. 221, 


14:22 
Matter of Juſtification or r Excuſe, in Batteries, muſt 
| be pleaded. . Þ 234, £. 56 


Tn Treſpaſs for beating F. 8, diſs Servant, that F. 6. 
was not his Servant, and: good. Þ. 2.33, C. _ 

To Treſpaſs that the Goods were the Goods of 
wao gave them to kim, by Virtue of dry. h 

| 00: 
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| took them, ab/q; bor, he took any Goods of the 


Plaintiff, and ll. Page 234, Caſe 54 

In Trover, Sale by Virtue of a Commiſſion of Sewers, 
and good. Pp. I81, c. 14 

| $© of the Cuſtom to take Toll. Pp. I$1, C. 15 


Submiffion of all Matters to Award, 'Evidenice of 
_ __ Submiſſion of all Matters touching Account, if 
other Things are not proved in Difference, is 


good. - P. I72, C. 59 
\ That he took them, being Parſon, as Tithes, and 
11. -Þ. 183, c. 18 


In Trover for a Horſe that he is an Inn-keeper, and 
the Horſedied in his Cuſtody, and ill. p. 184, c. 19 
Property of Goods in a Stranger, and ull. p. 184.,c. 20 
In Trover that the Goods were pawn'd, whe ther 

good or not. P. 184, C. 21 
In Trover brought by Executor, that the Teſtator 

died Inteſtate, ind that he bought them of the 


Adminiſtrator, and ill, Pp. 185, Cc. 22 
All Juſtifications in Trover, beſides a Releaſe, are 
nought. p. 185, Cc. 23, 


No Account, toDebt on Account, and good. p.192,.1 
Payment to Debt on ſimple Contradt j is Ul. p.194,c.6 
Delivery of another Thing in Debt or fimple Con- 


tract, is good. Þ. 194,c.6 
"Thar the Plaintiff left his Service, is good in Debt 
for Wages. _ #bid. 


Levy per Diſtreſs to Debt for Rent, the Defendant 
cannot give in Evidence that the Plaintiff had no- 
thing in the Land. - | 'P. 196, c. 12 

In Debr on Bond, Delivery as an Eſcrow, may be 

leaded. P. 203, C. 34. 
Ple ene Adminiftravit. Se« Account, Aſſump- 
Pn Debt, Erecuto2, General Jſſue, Jn- 


vento2y, Plea & Retainer. 
Releaſe of a Bond forfeited, though made in Conſi- 


deration of the Payment but of Part, is good E- 
yidence 


The Kabre 


vidence to charge the Executors for the whole 
Penalty. Page 171, 172, Caſe 57 
If this Clauſe, Et quod ipſe nulla habet bona ſeu Catal- 
Ia ditti Ti vos vel habuit die Impetrationis bre- 
vis pred vel unquam poſtea be left. out, the De- 
fendant may give Payment of Debts, without 
Suit ſubſequent to the bringing the Action, in 


Evidence, 4. Þr 33H © 5b 

In Debt, admits the Debt. P. 206, C. 42 
In an Action on the Caſe does not admit the Debt, 
_ and the Plaintiff muſt prove it. wid. 


I to an Adtion'of Debt on Bond, you would prove 
Payment of Debt on Bond, you muſt prove 
it was ſealed and delivered. +. ibid. 

To Debt on ſimple Contract, Pay ment of Debt on 
Bond, without proving the Sealing of the Bond, 
is good Evidence. P. 206, Cc. 42 

On this the Defendant may give in Evidence the Re- 
_ demption of Goods of the Teſtator*s, with their 
own Money. P. 207, C. 45 

So that the Defendant has given Security for Debts 
due from the Teſtator, and fo retains the Value. 

p. 208, c. 46 

Whether this be a ggod Plea, if pending the Adtion 

a Debt becomes due to the Teſtator. p. 208,c. 48 

On this Plea, an Inventory exhibited by -one Execu- 
| tor, ſhall not be Evidence againſt another. p. 2 x0, 
0+ 2 

Actual Payment muſt be proved, for Acquittances | 

| for Debts due to the Teſtator are not ſufficient. 

ÞP- 210, C. 53, 55 

| Recovery by another cannot be given in Evidence. 

P. 210, C. 54 

Whether the Defendant may give Evidence of the 

Payment of a Bond in which himſelf and the 
| Tefſtator were bound. P. 211,Cc. 56. 


Poſteſ: 
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Poſſeſſion, 
It continual and' quiet, Aland in -fome Caſes for 
Proof. Page 2, Caſe 3 


As Servant 'to another, doth not diſable the Party 


from giving Evidence concernin 3 the Title wo the 
Land. 


Preſcription. Vide Iſrue, | 
For Common, Evidence that the Party hath Com- 
mon, paying a Penny a Year, - 1s not 
P. 228, C. 38 
Preſump tion, See Boundaries, Jntend- 


ment, Jnterlineation, Payment, Þ2oof 
& Surrender, 


Is of three Kinds, Violent, Probable, and Light. 


P. 2, C. 2 
Violent is of great Weight. ---" Me CY 
Light of none.  P- 2,C.2 


In criminal Caſes, that the Perſon accuſed did the 
Fact alledged, if it be proved to have been done | 
by one of the Name, if another is not produ- 
_ ced. P. 270, c. 8 

Shall be that Things of great Antiquity were done tm 
Form.  P- 2,C. 3, and 7,C.20 

Shall be that a Perfon once in Being i is {till living. 

P. 7, C. 28 

But vide now 19 Car. 2, c. 16. and 7 19 c, 18, 


Þ: 7> 8, 9,021 

P2obate, Vide Ulill. 
Where a Collateral Proof ſhall be admitted to ſhew 
the Teſtator's Intent in a Will. P. 91, C. 19 
Of a Will in the Eccleſiaſtical Court as to the Per- 
fonal Eſtate may be given in Evidence, not as to 
the Real. P. 128, c. 107 
When not concluſive Evidence. P. 12 8, C. 108 

P2oclamatt-1. 

 Toentiile the Lord to a Forfeiture, muſt be proved 
Viva voce, P. 268, C. 57 


Pzohi- 


 -Avodas-muſt be proved within ſix Calendar Moaths 
by the Plaintiff in a rg 4g elſe a Con- 
fultation ſhall age 123, Caſe g7 
* Promiſe. See Affumpſit, Ne Non Aſumpſir & 
Submiſſion. - 
Of an Advantage, if the Party recovers, diſables 
._ - that Perſon from being a Witneſs. p. 74, c. 67, 
and 75, C. 68 
' Parol Promiſe to be performed on a Contingency, 
- is not within the Statute of Frauds. p. 161, c. 27 
' "Pact, See Evidence, Pzeſumption, Wit: 
nets, 
If no particular Proof | is agreed on, muſt be made 


to a Jury. Pp. 6, c. 19 

- Publick 3 Notary. 
Teſtimony on Trial of Things beyond Sea, is good 
Evidence, P- 5» C. 14 


Quakers. % 


Are not ſworn, but make ſolemn Affirmation. P. 16, 


"Gf 
Quantum Meruit. Vide Afſumpſit. 
Promiſe to give Content is good Evidence. p. 160,C.18 


For Rent, an expreſs Promiſe muſt be proved. p. 161, 


C. 24 
Queen. Vide King. 
' Cannot take by Leaſe unleſs enrolled. P- 130, C-115: 


R. 


Raſure. Vide Deed, Ne granta pas, Non 
eſt Fatum, 

Whether it may be given in Evidence on New F 

fattum pleaded, | P. 200, C. 24; 


« | Receipt, 


ow -” 


F 
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Receipt, Vide Payment. 


Is only Evidence of Payment of what went before, 


but is no Diſcharge. Page 136, Caſe 131 
For the laſt half Year's Rent, 1 1s anger all before 
_ was paid, "1296, c; 13 


Recital. See Conſideration, Deed, Jury, 
JÞayment. 
Of | gia Patent in a Patent, is not, Gicine Evi- 
dence of the recited Patent. Þ. 97, C. 29 
Of the Payment of the Conſideration-Money for the 
Purchaſe, is not ſufficient Evidence, but the Pay- 
ment muſt be proved by Witneſſes. p. 99, c. 32 
Of a Deed, if it be proved there was ſuch a Deed, 
is good Evidence, otherwiſe not.- p. 100, C. 36 
Of a Leaie in a Deed of Releaſe, is good Evidence 
of ſuch a Leaſe, againſt the Releafor and thoſe 
deriving under him, not againit. Strangers with- 
out proving it was loſt. 'Þ. 163, C, 34 


Reco2d., Sce Copy, Debt, Exemplification 

__ & jndimeliit. 
Being burnt, and not directly in Iflue, but only Mat- 
ter of Inducement, may be proved in Evidence. 
P. 81, 82, C, 2, and 83,c.6 
A Record of Seſſions may be Evidence to prove the 
Plaintiff had not taken the Oaths. p. 285, 286, 


T_ C. 54 
Where i it ſhall be read in Evidence. b..30; 6. 57, 


and 35, C. 2,4 

The Minutes of a Record, no Evidence. p. 287, c. 56 

Refuſal. Vide Eſcape. 

To ſhew a Priſoner ſhall be an Eſcape. p. 186, c. 30 

| Releaſe. Se Delivery, Feoffment, Non 
Aituwnpfit & Plea, |» 

Enables one untcreited by Act of Law to be a Wit- 
nels; but not 1o, if it were a Champertuous In- 
tereſt created by the Party, tho* ſigned in Court 
during the Trial, P- 03, C. 38, 39 


nor 


o 


Cannot be given in Evidence to diſcharge a Promiſe - 
on Aſſumpfit in Fact, Page 160, Caſe 25, and 
 161,c.26 
May be given in Evidence to an Aſumpftt in Fact, in 
_ Mingation of Damages. P. 160, c. 25 
May be given in Evidence to an Aſump/it in Law, in 
Diſcharge of the Aſumpit. P. I60, c. 25 
In Debt for Rent, levy per Diſtreſs, & fic non debet, 
a Releaſe or Payment, is good Evidence. p. 162, 
C31 
Once entered on Record may be proved by a Copy 
of the Record, and need not prove either Seal- 
ing or Delivery of it. P- 198, c, 18 
Remainder. | 
He in Remainder cannot be a Witneſs as to the Title 


of Lands, contra of Heir Apparent. p. 48, c,i 


Reparation. Sce J2il Debet, 
' Of a Pew in a Church, muſt be given in Evidence by 
the Perſon who entitled himſelf to it. p. 186, c. 36 
Replevin. | 
The Party may give in Evidence that the Plaintiff 
had his Cattle again, in Mitigation of Damages. 
NET P. 205, C. 49 
rj See Aſſumplit infra ſer An- 
no 5 a by : | | 
Aſlets, EE the Plaintiff muſt produce the Ori- 
- _ ginal on Trial pas | Þ. 207, C. 43 
Afers on this Ifſue, the Day of filing the Bill ſhall 
be ſaved to the Defendant in Evidence. p. 207, 


| C. 44 
Aſſets by Diſcent is good Evidence to ſhew that the 

| Father was ſfeiſed, and that the Son did enter. 
P. 211, C. 61 

Fee depending on an Eſtate-tail may be given in E- 
vidence. P. 212, C. 62 
Alienation by Fraud may be given in Evidence. 
| P. 212, C. 63 

" Rp Aﬀets 
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Aſſets, it is good Evidence to ſhew the Executor, by 
the Wu of the Deceasd, fold Land and had 
theNMoney.” -- ©. * Page 211, Caſe 58 

So of Damages recovered in Treſpaſs. '-.* > 0G. 

Requeſt, Vide Demand, Non Aſſumpſit. 


At any Time on cet ſepius requift i, may be given in 
Evidence. P. 164, £44 


Ar any Time before the Day of Special Requeſt laid 
_  1n the Declaration may be oven in Evidence, 


P- 104, C. 33 
Is admitted by the Plea of Non Aſump/it, and need 
not be proved. P. 165, C. 34 


Retainer, See Copy, Executo2 & Plene 
Adininiſfravit. 


May be proved by the Oath of one who ſaw it under 


the Party's Hand and Seal. P. 135, C. 129 
May be given in Evidence on Plene Adminiſtravit 
pleaded, - .P. 205, C. 47 


Reverſion, Vide Ne granta pas. 
Ot a Copyhold, diſables one from being a Witneſs 
to prove the Boundaries of a Pariſh, Pp. 78, 


C. 78, 79, 80,81 
Revocation. 


Shall never be intended, if not actually proved. 


P. 100, C. 34 
Riens paſſa per le fait. 
Whether if the Defendant in Waſte plead fo, he may 
ove 1n Evidence that he did not Attorn, p. 265 
- "£.:50 
Riens per Deſcent, Vide Fraud, Grneral 
ue. 


Robbery, Vide Statute. 
The Party is a good Witneſs in an Action againſt the 
Hundred to prove the Robbery. P. 49, 50. C.5, 
and 51, c. 8 and 9 


i þ Vs | I, 
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9. 


' Sale fn Barket-Overt, Vide Not Piles 


Market, Trover, 
| In Trover may be given in Evidence. Page 182, 


| Caſe 17 
' May not be leaded | in Trover.  #bid, 
- Scotland. 
What Crimes committed there ſhall be tried in Eng- 
>: Land. EY, P. 19, 20, 21, C. 24. 
Sentence. | 
| Of the Eccleſiaſtical Court concerning Tithes may 
be given in Evidence. P. I25, C. IOI 
Not if 1t relates to Lands. P. 130, C. I02 
_ Of the Spiritual Court, in a Cauſe within their Ju- 
riſdi&tion, is concluſive Evidence in the Point 
_ tried; contra of a collateral Matter. p. 126, 
C. 103 
Where not founded on legal Evidence, may be made 
void at Weſtminſter. P. 6, c. 15 
Sheriff. 
In Trover brought for Goods taken in Execution 
muſt plead Not guilty. P. 182, c. 16 
Shop-Books, Vide Books. 
No Evidence after a Year for any Thing, unleſs it be 
between Traders, and then only for ſuch Things 
as directly fall in the Compaſs of their Trade. 
P. 131, 'G I18 
Simony, 
Shall not be proved after the Death of the Party, un- 
leſs he were in his Life-time convicted, p. 32, 


Cc, 68 
-DSolfcitox, 
" not bound to diſcloſe his Client's Secrets, P. 79, C. 84 


Solvit 
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Don ad diem, Vide Day, Debt, Pay- 
me "Np LRIP- : > | | | 
Whether on this Iſſue, Payment before the Day 
may be given in Evidence. Page 222, Caſe 23, 
| |  _ and 204, 205, C. 28, 39 XIA 
Son Aſſault. Vide De injuria ſua p2op2ia, | 
General Jfſue, Treſpaſs, Eb 
How the Evidence ſhall be on this Plea. P. 234 
\ C. 57, and 235, C. 58, 59, 60, and 234, c. 61, 
-.. and 237, C. 62 


Acknowledges a Battery. 


P. 235, C. 58 
Son Frank-tenement. Vide General Jfſue, 
_ Treſpals, 
Whether on this Iſſue, Seiſin in Right of his Wife 
1s good Evidence. -Þ. 223, C..24 
Star-Chamber, | 
Don't allow Witneſſes who were once Defendants. 
p. 60, c. 26 


Statute. See Aﬀton, Aſſumplit, General 
Iſſue, Mon Aſſumpſit, Robbery & Uendo2, 

2 Ed. 6. c.- - - of Tithes. LOA P- 250, C. 8,9 
5 & 6 Ed. 6.c.11. of Treaſons. p. 18, 19, c. 21 
1& 2 P.& M. Whether it repeals that of E4. 6. 
| D. 22, Cc. 31, $2 

31 Eliz. c. 5. & 21 Fac. 1,c. 4. of the General Ifſue 


on Penal Statutes. Pp. 256, c. 7 
Books, good Evidence of a Publick, not of a pri- 
vate Act, p. 86, c. 14 


7 Zac. 1.c. - - of Shop-books given in Evidence; ſee 
Caſes Temp. Holt 298, & bhic, P. IZI, C. I18 
Of King Fames I. relating to Attornies Fees, may j 
be given in Evidence on Non Aſſumpfit pleaded. [i 
Pp. I61, c. 29 f 
7 WF. 3. don't exclude the Evidence to prove an Overt- i 
Act, if laid, though the Evidence be not laid. l 
p. 271, c. 16 [ 

Z 2 3&4 


The TABLE, 
' 2& 4 Anne c. 9. Notes ſigned by Goldſmiths, &0, 
are Evidence of a Conſideration on that Statute, 


Page 249, 250 
Steward. 
Allowed to give Evidence as to the Certainty of Fines. 


P. 77, C. 73, and 77, 78, C. 74 
Stigmaticks. See Burning in the Hand, 


It ſo, may be known to the Jury, though not to 


Judge or Party. DP. 44 C3 
Are not Witneſles. p. 38, c. 12, and 41, c. 16 
Is a good Witneſs when pardoned. P. 39, C. 12 


If fo tor no (candalous Ln whether an Evidence. 


P+ 42, 48 
To an rut is no Perils but only Evidence of 


ons. ---- P. 195, C. 8 
Subſcription. 
Of ſeveral Pariſhioners to pay Tithes in Kind, 1s no 
| Evidence againſt the Reſt. P. 135, C, 128 
' Surrender, Vide Jretumption. 
| Shall not be intended. _.. P. IOO, C. 34 
Contract of a new Leaſe, 1s Evidence of the Surren- 
der of the old. Pp. 268, c. 59 
Sulpention. Vide Entry and Suſpenſion. 
T; 
Tenant 


To the Precipe ſhall be intended, it the Contrary 1s 
not proved when a common Recovery 1s pro- 
duced. P. 9O, C. I7, 18 

Tenancy in Common, $Sce Oecclaration, 


Jointenancy, Not guilty & Plea. 
"With a — IS a good Plea in Treſpaſs. p 225, 


C. 29 


Tgider 


The TABLE. 
Tender. 
Of mixed Money that is current, when the Bond be- 


comes due, 1s a good Tender. _ 206, Caſe 4r_ 
Teſtis, See Citnels, 


Whence derived, P. 16; C.T 
Where one 1s cntined, another who holds by the 
ſame may not give Evidence. P. 64, C. 41 
Under the Crown, need not ſhew how it came from 
the Crown. "2320; £43 
Traverſe. $Sce Plea, 
What may be traverſed. 7: $168; 0:49 
Treaſon, Vide Jndiment, Dvert-A#, 
Circumſtantial Evidence is ſufficient. p. 17, C. 13 


Two Witneſſes therein, or Party's Confeſſion. p 20, 
C. 19, 20. and 24,25, C. 42 
One Witneſs ſuficient therein at Common Law, 

(Coke's Opinion contra.) p22, 0c..43 
Witneſſes for the Priſoner may be examined on Oath, 
by 7 . 3.c. 3. P. 27, C. 40 
Accomplices not indifted may be Witneſſes in Trea- 
ſon. P. 31, C. 65, and 46, c. 24 
Treſpaſs. $Se< Abatement, Continuando, 
Day, Declaration, De injurta ſta p2o- | 
p2ia, Entry, Enquiry, Evidence, Iſſue, 
Not guilty, Novel Aftignment, Son A[- 


ſault, Son Frank-tenement. 
The Evidence ſhall be only of the Value, and not on 


the Title. p. 318, 219; C557, &c. 
Treſpaſſer, 2 
Is Evidence againſt his Fellow. P. 47, C. 25 


Trover and Converſion. See Abatement, 
Converſion, Demand, Denial, Declara- 


tion, Plea, Sale in Market- -Overt. 
The Converfion 1 is the Point of the Action, P. 140, 


| C. 9 
"2 ...." Idecl- 


The TABLE: 


' Declaration of a Trover here, and Proof of a Con: 

verſion in Ireland, is good. Page 139 Caſe 7 
Truſtee. Scc Anſwer. 

When he may, and when he may not be a Witneſs. 

P. 61, C. ZI, 32, P. 58, c. 22 

For Life to be produced to Reverſioners. p. 9, 10, 


&t 

Tythes. Vide Prohibition. 

Parion, &c. ſuing for-Tithes, muſt prove himſelf 
Incumbent, &'c. p. 123, c. 98, and 124,Cc. 99 
But he need not do ſo where he was ſeveral Years in 

= Poſſeſſion, unleſs Defendant ſhews why 1t ought 
to be proved. Pp. 123, C. 98, and 124, C. 99 

If Defendant in the Spiritual Court in a Suit for 
Tithes, traverſe that: the Plaintiff had read the 

39 Articles, he (the Defendant) muſt prove it, 
though a Negative. P. 124, C. 99 

Sed contra in Eje&tment. © P- 124, C. 99 

What Proof the Plaintiff muſt make, ' in Caſe of 
Subſtraction of Tithes, and what not. p. 124, 

125, C. 100 

What the Detendant 1 in ſuch Caſe muſt prove. p. 12 5, 

C. 100 


x. 


_ Uendoz. Vide Jnfowmation, Statute. 
Is a good Witneſs in Information on 13 & 14 Car. 2. 
Yo” P. 47» ©. 27 
Is Evidence againſt any claiming under the Perſon 
againſt whom it was given, not againſt others. 


i P- 91, C. 22, 23, and 1098, c. 62 
Uſury. 
The Proſecutor {worn De bene eſſe. P. 59, C. 24 


3 ne. 


PTR. 


The TABLE. 
| W.. 
Taſte, Vide Nul Waſte, 


Wife, Vide Inditment. 
Is not bound to reveal her Husband's Treaſon. Page 


53, Caſe 11 
Is an Evidence againſt her Husband in an Indictment 
on 3 H. 7. c. 2. P. 54. C. 14 


Whether ſhe may be a Witneſs againſt her Huſband. 


P. 53, C. IO, 11, and 55, C. 16, and 54, C. 15 
Is an Evidence to prove the Defendant committed 


Adultery with her ſelf, on an Indictment. p. 53, 


C12 
Tenant for Life to be produced to Reverſioner by 


Husband, or to be preſumed dead. P. 7, to 13, 


C20 


Will, Sce Abatement, Erxecuto, Legatce | 


/hat 1s one. P. 89, 9o, C. 18 
That gives the Remainder, after the Eſtate-tail is 


ſpent, to maintain the Poor of a Pariſh, may be- 


— proved by any of the Pariſh. P. 69, C. 54. 
Witneſs. Vide Attainder, Burning in the 


CO ET RTE, CRETER, 

eltls. 

Are to tell the Truth as to what they have heard or 
ſeen, not what they beleve. P. 15, C. 4, and 


| 34, C. 80 
Cannot give Evidence of what he heard another ſay, 


P. 33, C. 77, and 270, C. 12 
Ads and Words of others admitted as Evidence a- 


oainſt a Priſoner. 2, P. 270, C. 13 


May be examined apart, ſo that one may not hear 
what the other fays. P. 18, c. 19 


To be on Oath in all criminal Caſes. p. 25, c. 40, 


and 26, 27, C. 43 
The 


; p 
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| The TABLE. 


"The fame Proceſs againſt them in Pleas of the Crown 
for Prifoners as againſt him. Page 25, 26, Caſe 42 
Being ſerved with a Subpzna, and offered reaſonable 
Charges, if they do not attend, ſhall forfeit 10 /, 
and ſuch Damages : as the Judge ſhall award. 


P. 27, 28, C. 44 

It Subpend'd, may have a Writ of Privilege. p. 28, 
C. 46 

An Approver or an Accomplice, may be a Witneſs 
till indiEted P. 49, C. 2 
How tar to be Credited, that ſwears to procure his 
___ Liberty. P. 49, C. 3 
Parſon no Witneſs to prove the Bounds of a Pariſh, 
FI. P- 49> ©: 4 

Ouere of a Pariſhioner. P. 49, C. 4 
It arreſted, may be diſcharged. P. 28, Cc. 47, 48 
Whether and when they may be examined on Inter- 
rogatories. ..-270,.C. 32 
Whether and when on Indi&tments, vide Jndit: 

. ment. 

Shall not be examined whether they were indicted for 
forcible Entry. P. 3ZO, C. 58 
May be aſked whether any Suit between them and 
either of the Parties to the Suit. P. 3O, C. 58 
The moſt Worthy, if in equal Number, is to be 
credited. D.:32,.C, 71 
Alledging Contradiction 1s not to be believed. p. 32, 


G72,99 
Alledging their own Guilt or Innocence are not to 


be allowed. 'P. 49, C. 2, and 32, 74 
He who for his Infamy cannot be a Juror cannot be 


_one. Pp. 33 to 36, Cc. 5, and 36, c. 6 
Whether one Convict of Barreiry may be. p. 36, c. 6 


Whether one whipped for petty Larceny may. 


Pp. 36, c. 8 
One burnt in the Hand, and pardoned, - nay. 


=o P. 42, C. 13, and 38, G-9- 
A 


The T. ABLE. 
A Popiſh Recuſant convit may not. wt 29, Caſe 


II 
| A Perſon outlawed may not. | p. 48, c. 23 
One attainted of Felony may not. p. 3 Y, pq 
and 48, c. 23 


' One burnt in the Hand for Felony, and pardoned, 
after having being in the Pillory for cheating, 
&c. P- 39, 40, C. 13 

Any One, who is not comviecd of any Crime, and 

| ho is not diſqualified and objefted to, may be 


ONe. p. 46, c. 24, and 15, Cc. 3 
Whence the Word is derived. "D384 GC Þ 
Are ſworn to tell the Truth. Pp. 15, C 


When they may and may not give Evidence which 
tends to their own Advantage. p. 48, C. 1, and 


| 58, C. 23 
Whether one in the Simul cum may. P. Gr, c. 29 
Of a publick Notary of Things done beyond Sea, 
good. P- 5 C. 14 
Court to grant the Priſoner Proceſs to bring in his 
Witneſſes. P.'15, C3 
Yet denied they had ſuch Power. + ibid. 
Is not to be Croſs-examined till he has gone thro? - 
his Evidence for the Party. DP. 6.8 
Members of the Houſe of Commons who are Pro-- 
{ſecutors, may be 1o. P.-17,-c..12 


Contra of any of Grand Jury who found the Bill. 7b:d. 
There is not Scintilla juris againſt two Witneſſes (in 


Treaſon, &c.) P. 25, C. 39 
One indicted for the fame Crime cannot be a Wit- 
neſs. P. 3I, C. 61 
Contra if acquitted thereof. P. 31, C. 64 


Priſoner may bring Evidence to prove the Witneſs 
{wore contrary before Juſtice of Peace. p. 31, 
PO IEL c. 62 


Cannot be aſperſed without Proof, | P. 33, C.1 
Nor 


* TABLE? 


| Nor: fach Proof allowed without Record, or Convic- 
© tion. : Page 33, Caſe 2 
Cannot ſwear he was ſuborned-and. perured. p.. 33, 
Verdi& of Conviftion of Perjury, voided by he 
| Death of the Proteftor, no Evidence againſt the 
Teſtimony of a Witnels. P. 41, C. 17 
Though put into the Declaration with a Simul cum, 
if” nothing 1s proved againſt them, may be 
ſworn. p. 60, c. 27, 28 
' He who might alſo have brought the Action may 
be a Witneſs 1f brought by another. p. 72, c. 63 

A Servant ny be a Witneſs ; contra of a Maſter. 


P. 55» C. 10 
Uows, 

Acts and Speeches of others admitted as Evidence 
againſt a Priſoner ; Sed 2, de ceo. p. 270, c. 12 
Other Words, beſides thoſe laid in the Indiftment, 
admitted to be proved. _ Pp. 21, C29; 
| No Evidence can be given of what an Accomplice 
faid, if not in the ſame Indiftment. p. 31, c. 61 

Writ. Vide Aſſumpſit. 
Muſt be produced, if the Plaintiff to prove a Con- 
 fideration, muſt prove an Arreſt. 172, C. 60 
Of an Enquiry in Treſpaſs the Plaintiff muſt prove 
the Value of the Goods, p. 230, c. 46, and 


P. 231 
' Writ of Inquiry. Vide Inquiry. | 
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